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ON THE SOURCE OF THE MARITIME LIEN.* 


ee 


In some former papers in this Magazine,? an attempt was 
made to elucidate and define the peculiar properties of that 
jus ad rem called the maritime lien, such as they exist in 
the theory of English law.? But although a reference was 
made to Rome as the undoubted parent of that lien, the 
writer of those papers did not point out the textual sources 
from which a legal principle, so remote as that is from all 
native forms, at the same time that it is so refined and 
equitable in its idea, and so beneficial in its operation, has 
been imported into the juridical system of this country. 
This explanation we propose to give. 

The laws of every nation, even in the earliest stages of 
its civilization, have ever upheld acts coming within the 
strict and literal sense of hypothecation — acts wherein the 
express agreement of an owner binds property to the per- 
formance of a pecuniary engagement. Mortgages and 
bottomry-bonds are familiar instances amongst ourselves 
of such a principle. But the Imperial Law went further: 
it gave to many acts the effect of an implied hypothecation, 
corporally binding a res, though no words of convention 
and obligation had been expressed, and no possession had 
passed ; thus itself protecting the interests of a creditor 








! From The Law Magazine, (London,) for August, 1854. Vol. 52, No. 104. 
* For these papers, see 15 Law Rep. 555 and 16 Ib. 1. 
3 Vol. xlviii., p. 211, and vol. xlix., p. 143. 
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whose innocent negligence had failed to obtain for himself 
a doe guarantee.! 

This species of debt was called hypotheca tacita, or an 
unexpressed hypothecation. Debts of such a quality were 
separated from the general body of liabilities, and were 
elevated into a distinct class, some of them affecting the 
whole, while others affected specific portions only, of the 
debtor’s estate ; and all personal actions yielded the supre- 
macy to them.? 

For such a distinction, it is obvious that a moral supe- 
riority in the nature of the debt could be the only foun- 
dation ; and accordingly we find that debts which concern 
the general interests of humanity —such as funeral ex- 
penses— were by the operation of law made a charge 
upon the entire estate of the deceased, the same as if an 
actual hypothecation in that respect had taken place.3 

By a like principle of moral right, the landlord of a farm 
let to a tenant, had a specific charge upon its crops, and 
excluded all other creditors from participating in fruits 
which his property had called into existence.‘ 

So also the landlord of a town-house had a lien on his 
tenant’s invecta et illata, (or furniture,) by a species of 
compensation for the use which the tenant had had of the 
habitation. 

Another application of the same equity gave a lien upon 
a specific res in cases where the creditor had lent the 
debtor the money required, either to buy it or to restore 
and improve it. Accordingly, where a creditor had ad- 
vanced to his debtor the purchase-money of a house after- 


1 Dig. lib. 20, tit. 2; lib. 13, tit. 7,$9. This is the tacit hypotheca. Pignus 
and Aypotheca are often used indiscriminately in the Roman law (Cfer Calvini Lex. 
Jurid.) Strictly speaking, there was this practical difference between them: in the 
former, the creditor had possession of the res, with a legal interest or charge upon 
it ; in the other, he had the legal interest or charge only, without the possession ; 
but this made very little real difference, as the courts would always enable him, 
when necessary, to obtain possession of the res by vindication. 

2 Cod. lib. 8, tit. 18,s. 9. “ Eos qui acceperunt pignora, cum in rem actionem 
habent, privilegiis omnibus que personalibus actionibus competunt, preferri con- 
stat.” 

3 Dig. lib. 2, tit. 7, s. 45. “Impensa funeris semper ex hereditate deducitur, 
que etiam omne creditum solet praecedere, cum bona solvendo non sint.” 

4 Dig. lib. 20, tit, 2, s. 7. ‘In pradiis rusticis fructus, qui ibi nascuntur, 
tacite intelliguntur pignori esse domino fundi locati, etiamsi nominatim id non con- 
venerit.”’ 

5 Dig. lib. 20, tit. 2, ss. 4,6; ibid. s.3. The sense of justice which pervades 
Roman law made a lodger liable only for his own hire to the superior landlord ; 
and for that only when he had not paid his own immediate landlord. Dig. lib. 13, 
tit. 7,s. 11. “ Plane in eum dumtaxat summam invecta mea et i!lata tenebuntur, 
in quam ceenaculum conduxi. Non enim credibile est hoc convenisse, ut ad uni- 
versam pensionem insulz frivola mea tenerentur.” 
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wards bought by the latter, or had either, as a tradesman, 
repaired or rebuilt it, or had paid the builder or contractor 
his bill for so doing,! such creditor was considered to have 
lent or expended his money sub hypothecd, and the law 
stepped in to his assistance, and, by giving him in each 
case an hypothecal charge upon that specific res which his 
own money had in the one case made the debtor’s property, 
and in the other cases had given to it an accretion of value, 
prevented concurrent creditors from reaping an unmerited 
advantage at his expense, and from deriving a profit through 
his loss, 

The aforegoing remarks will have been suflicient to 
show the existence, amongst the Romans, in integrity and 
expansion, of that principle of a secret interest in a thing, 
unevidenced by written title, such as we have only in a 
partial and fragmentary form, viz., in the Admiralty; in 
which court all the debts and demands suable, with the 
exception of bottomry and damage, come strictly within 
the definition of that tacit hypothee which we last in- 
stanced. 

It appears sufficiently clear, without the dreary necessity 
of going into the archeology of the court, that the Ad- 
miralty on its creation, (at whatsoever epoch that occurred,) 
was empowered and directed to determine its peculiar 
questions according to the principles of the Civil Law. 
Under these circumstances, it found no difficulty in classify- 
ing the debts and plaints, submitted to its decision, under 
the head of hypothecal charges, express or tacit.? 

Bottomry came clearly under the one, and wages, salvage, 
towage, and pilotage, as clearly came under the other head, 


' Dig. lib. 20, tit. 2, s. 1- “Pignus insule creditori datum, qui pecuniam ob 
restitutionem zdificii extruendi mutuam dedit. Ad eum quoque pertinebit qui 
redemptori, domino mandante, nummos ministravit.” 

2 The curious reader, who has cast his eyes over the miserable compilation 
which passes by the name of Clerke’s Praxis, must have been surprised at the 
total iene observed by that jejune writer upon the subject of the hypothec or 
maritime lien. There is, (strange to say,) in that singular book no allusion what- 
ever to such a principle of law. The arrest of the debtor's goods is mentioned in 
such terms, as show that, according to the writer's views, arrest was no other 
than a distress made in order to compel the appearance of the owner, not the legal 
enforcement of an hypotheca. The proceeding by arrest of the defendant’s person 
is laid dowa as the only strict form of procedure, the other being exceptional and 
applicable solely to those cases where the defendant, by alsconding, has rendered a 
personal suit impracticable. [tis absolutely incredible that this could ever have 
heen the state of the law in that writer’s supposed age (viz., the reign of Eliza- 
beth.) it being inconsisteat with the fact, that the Civil Law was the fountain of 
the Admiralty jurisprudence, and also, that from the time of the Commonwealth, 
the hypothecal principle has been applied by the Court, without a doubt on its own 
part, or a question on the part of others, 
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inasmuch as services had been actually performed to the 
ship and cargo. 

But the Admiralty must have felt some difficulty, when 
the ground was new and unbroken, in making damage a 
hypothec upon the wrong-doing vessel and her freight. 

By the Roman law, damage arising from the collision of 
vessels at sea, gave the right only of a personal action, as in 
the case of any other damnum.’ 

The Admiralty, however, whilst it retained the personal 
liability of the owner and master of the res by the instru- 
mentality of which the injury had been done, at the same 
time extended the obligatio to the res itself; thus enlarging 
the bounds of the hypotheca in a manner that the Romans, 
if they had been a maritime and commercial people, would 
have appreciated and admired. ‘The propriety of the mode 
equalled the adequacy of the means of satisfaction which 
the imposition of the obligatio upon the wrong-doer’s vessel 
afforded. 

The Admiralty having thus adopted the hypothecal idea 
as the rule of its proceeding, applied to it the principles 
which regulated it in the Civil Law. 

The properties of the English maritime lien have been 
explained at some length in the papers to which we re- 
ferred, and those properties of the hypothec only which 
correspond to them need explication. 

Like the lien, the hypothec was unaffected by the vicis- 
situdes of the res obligata. Into whosesoever hands the 
latter passed, by a voluntary sale or assignment of the 
debtor, the creditor being unsatisfied, had a right to follow 
it; for that sale, being made without the consent of the 
creditor, only transferred the ownership with the burthen of 
the same obligation.? 

The Admiralty has admitted an exception to this rule in 
the case of cargo. The hypothec upon that is enforced so 
long only as it continues to appertain to the owner whose 





t Dig. lib. 9, tit. 2,s. 29. “Si navis tua impacta in meam scapham, damnum 
mihi dedit, quesitum est, que actio mihi competerit? Et ait Proculus, si in po- 
testate nautarum fuit, ne id acciderit, et culpa eorum factum sit, Lege Aquilia cum 
nautis agendum,” etc. It must have been in allusion to this that the Reporter (in 
the Volant) made Dr. Lushington observe : “‘ Damage confers no lien upon the ship.” 
1 W. Rob, 337. 

2 Dig. lib. 13, tit. 7,s. 18. “Si fundus pignoratus venierit, manere causam pig: 
noris ; quia cum sua causi fundus transeat,” ete. Cod. lib. 8, tit. 28,8. 12. “ Si 
debitor rem tibi jure pignoris obligatam, te non consentiente distraxit, dominium 
cum sua causa transtulit ad emptorem.” Cod. lib. 8, tit. 26, s. 10. “ Res pignoris 
hypotheceve jure creditoribus obnoxias, citra consensum eorum debitores alie- 
nantes, precedentem non dissolvunt obligationem.” 
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property it was at the time of the creation of the lien. But 
if it has been subsequently sold and delivered to other 
persons, the Admiralty, from reasons of policy, or from the 
impossibility of detecting and identifying it after its dis- 
persion and change, considers the lien to be obliterated, or 
at least so treats it, and only assists the suitor by a personal 
proceeding against the original owuer.! 

A sale at the instance of the creditor had the effect of 
releasing the res from all incumbrances,?—his own aud 
others’.® 

Should the creditor have consented to the sale of the res, 
he was held to have lost his hypothec, provided, however, 
that consent was an act done by him, explicitly showing 
knowledge of the approaching sale, aud an intention on his 
part to further it.4 

By the English law, consent freely given and clearly ex- 
pressed would be equally a bar, by the rule “ volenti non fit 
injuria.”” The case of the Repulse established only that 
mere privity or knowledge of an intended sale, and at most 
a non-dissent, could not operate as such. 

This leads us to a consideration of the modes by which 
the hypothec was extinguished and satisfied ; and we shall 
find that the same rules which regulate the lien in these 
respects were originally applied to its Roman prototype. 

Simple payment and satisfaction (or something in lieu of, 
and, in the creditor’s estimation, equivalent to payment) 
were the only modes of exonerating the res obligata.® 

But though the debt were paid, it did not follow that 
the hypothec would be released ; for if, at the same time, 
interest and costs were due and left unpaid, the hypothec 


1 If a valuable portion of a cargo could be traced and identified, however, (e. g. 
the Koh-i-noor,) it cannot be be supposed but that the hypothec would attach. 

* Dig. lib. 20, tit. 5,s.13. “ Creditor qui jure suo pignus distraxit, jus suum 
cedere dehet.” 

3 Cod. lib. 8, tit. 20,8. 1. “Si vendidisset qui ante pignus accepit, persecutio 
tibi hypothecaria superesse non posset,” etc. 

4 Dig. lib. 20, tit. 6,s. 7. “Si consensit venditioni creditor, liberatur hypoth- 
eca.”’ Ibid. s.8. “Non videtur autem consensisse creditor si sciente eo debitor 
rem vendiderit, cum ideo passus est venire, quod sciehat ubique sibidurare. Sed 
si subscripserit forte in tabulis emptionis, consensisse videtur, nisi manifeste appa- 
reat deceptum esse. Quod observari oportet et si sine scriptis consenserit.” 

54 Notes of Cases, 172. 

® Dig. lib. 20, tit. 6,s. 6. “Item liberatur pignus, sive solutum est debitum, 
sive eo nomine satisfactum est.” Dig. lib. 13, tit. 7,s. 9. “ Satisfactum autem 
accipimus quemadmodum voluit creditor, licet non sit solutum, sive aliis pignoribus 
sibi cavere voluit, ut al) hoc, recedat ; sive fidejussorilus, sive reo dato, sive pretio 
aliquo, vel nuda conventione nascitur pignoratitia actio; et generaliter dicendum 
erit, quoties recedere voluit creditor a pignore, videri ci satisfactum, si ut ipse vo- 
luit sibi cavit, licet in hoc deceptus sit.” 
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endured until they were discharged also.!. This is true of 
the maritime lien. 

If the hypothee bound many res, none of them were re- 
leased until the whole debt was paid.2_ So in our English 
maritime law, a ship, cargo, and freight, however sufficient 
each of them may separately be for the payment of the 
debt, are all liable as a security to the debtor,’ until full 
payment has been actually made. 

If the res obligata were lost, the hypothec became ex- 
tinguished also.t| So no action lies in the Admiralty in 
support of a lien, where the ship has disappeared from ex- 
istence. 

If the personal security of bondsmen were given and 
accepted in lieu of payment, the hypothec was held to be 
satisfied.©5 This is the every-day practice of the Admiralty 
on taking bail to its actions in rem. 

If a novatio, or fresh security, of the like or different 
nature, were substituted with the consent of the creditor, 
the same legal satisfaction was effected. So in the Ad- 
miralty it was held, where a mate of a vessel had been 
tendered his full wages in cash, but (as he was desirous of 
remitting money to England), the ship’s agent at Calcutta 
had given him a bill for part of them on the owners in 
London, who became bankrupts, and refused payment, the 
court held that the man had accepted a novatio, or new 
security, which released the lien: for the court said: 


**It is pleaded that this man might have taken his wages at Calcutta, 
but that, instead of the money, he preferred a bill of exchange, as an 
accommodation to himself: he then made his election, and must stand by 
the risk.’’7 

In all these points, we find in the Roman hypothec a 
perfect correspondence with the rules of our own Admiralty 
in regard to the maritime lien. 





' Dig. lib. 10, tit. 2,s. 14. “ Nisi universum quod debetur offeretur, jure pignus 
creditor vendere potest.” Cod. lib. 8, tit. 29,s. 2. “Nam si vel modicum de sorte, 
vel usuris indebito perseveret, distractio rei obligate non potest impediri.” Dig. 
lib. 13, tit. 7,8. 8. “Cum pignus ex pactione venire potest, non selum ob sortem 
non solutam venire poterit, sed ob c®#tera quoque, veluti usuras et que in id im- 
pensa sunt.” 

_? Dig. lib. 20, tit. 1,8. 19. “ Qui pignori plures res accepit, non cogitur unam 
liberare, nisi “<3 ™ universo quantum debetur.” 

3 Bonaparte, 7 Notes of Cases, Supp. 55. 

* Dig. lib. 20, tit. 6,s.8. “Sicut re corporali extincta, ita et usufructu extincto 
pignus vel hypotheca perit.” 

5 Vide ante, in note. 

© Dig. lib. 13, tit. 7,8. 11. “ Novata autem debiti obligatio pignus perimit.” 
Dig. lib. 46, tit. 2,8. 18. ‘ Novatioue legitime facta, liberantur hypothecee.” 
7 William Money, 2 Hagg. Ad. Rep. 136. 
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But the resemblance is still more close and exact when 
we consider the application of that surprising inversion of 
rule under which competing liens are classified and arranged 
in the Admiralty. 

When the claims of hypothecal creditors against the 
same res met and clashed with each other, it would be 
obvious that some principle of preference was required to 
be elaborated by the law. The principle of that preference, 
which the Romans called privilegium, was established 
upon a similar basis to that which had constituted the 
hypothec itself: as that appropriated to itself a preference 
over debts otherwise constituted, on the ground of benefit 
to the res ; so the hypothec, which had conferred the latest 
benefit, assumed the superiority over all earlier incum- 
brances. For as such a creditor’s loan inured to preserve 
the thing in being for the common benefit of proprietor and 
creditors, it became, as it were, that creditor’s own property 
to the extent of the value which he had laid out upon it. 
“ Salvam fecit totius pignoris causam.” } 

This may be clearly exemplified from the Roman law. 
Money lent and expended for the purchase of a house, was, 
as we have seen, a hypothec upon that house; but the 
costs of subsequent repairs, or money afterwards lent and 
expended upon repairing it, gave to the creditor, as in 
equity it ought, a privilegium, or preference over the other 
hypothecary creditors. 

Along with the hypotheca, the Admiralty borrowed also 
the proceeding in rem to enforce it. This was the actlio 
hypothecaria, or hypothece persecutio, of the Romans, —a 
process identical with the ret vindicatio, being a direct 
action im rem corporalem analogously to that by which a 
party pursued or claimed what was more strictly his own 
property. The hypothecal proceeding was, therefore, also 
(and more frequently) called a vindicatio.? 





1 Dig. lib. 42, tit. 5, s. 32. “ Privilegia non tempore wstimantur, sed ex causa.” 
Ibid. lib. 20, tit. 4,8. 5. “Interdum posterior potior est priori. Ut puta; si in 
rem istam conservandam impensum est, quod sequens credidit. Veluti si navis 
fuit obligata, et ad armandam eam rem et reficiendam ego credidero.” Ibid. s. 6. 
‘“* Hujus enim pecunia salvam fecit totius pignoris causam, quod poterit quis ad- 
mittere, et si in cibaria nautarum fuerit creditum, sine quibus navis salva pervenire 
non poterit. Item si quis in merces sili obligatas crediderit, vel ut salve fiant, vel 
ut naulum exsolvatur, potentior erit, licet posterior sit.” The pregnant text (sal- 
vam fecil, &c.) has been pointed out by Mr. Serjeant Shee in his admirable work 
on Shipping, 9th edit. 1854, pp. 133, 545, but the sterner requirements of his great 
task have not of course permitted him to deviate further into the regions of Ro- 
man antiquity. 

? Instit. lib. 4, tit. 6, s. 4, &c. ; Cod. lib. 3, tit. 14, s. 18. 
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The creditor who had a hypothee, in the first instance, 
pursued the thing, and if the dominus did not appear, or 
had no legal bar to propose, the possession of it was ad- 
judged to him by the preses provincia.!. The creditor 
could not take possession of the res out of the debtor’s 
hands by his own authority. If the owner did not appear, 
the Roman judge, whilst decreeing possession of the res to 
the creditor, reserved the principal question; or, in other 
words, gave no judgment on the merits of the case.” 

This is much the same proceeding as that which the Ad- 
miralty uses. In that court, in the cases where the owner 
does not appear to the warrant which has arrested his 
property, the plaintiff obtains no decree upon the merits (or 
principal question), but he is merely and solely decreed to 
be put into possession of the res by the primum decrelum, 
as a first step towards dispossessing the owuer of his 
property.* This proceeding the court subsequently follows 
up by a sale of the res, and by making payment to the 
debtor of his debt out of the proceeds of such sale. But it 
is otherwise where the owner appears, though without 
bailing the res. Here the plaintiff, as the case is contested 
on its merits, obtains a decree, and the res is condemned. 
By the Roman law, the plaintiff might, as in our own, give 
up his right of an hypothecal action, and content himself 
with personal proceedings against the dominus rei.° 

But there is a peculiarity in Admiralty practice which the 
Romans do not appear to have attained. It would seem by 
that practice, that a plaintiff may take proceedings in rem 
and i personam at the same time and in the same action, 
though it admits of doubt how far this is legal.® 





1 Cod. lib. 8, tit. 23, s. 14. “Si ia hoe, quod jure ubi debetur, satisfactum non 
fuerit, debitoribus res obligatas tenentibus, aditus praeses provincia thi distrahendi 
facultatem jubebit fieri.” Jdid. ut. 14, s. 3. “ Creditores qui non reddita sibi pe- 
cunia conventionis legem ingressi, possessionem exercent, vim quidem facere non 
videntur: attamen auctoritate pr®sidis possessionem adipisci debent.” Jbid. lib. 
4, tit. 24,8. 11, “ Nee creditor citra conventionem, vel presidalem jussionem, de- 
biti causa res debitoris arbitrio suo auferre potest.” 

2 A rescript of Constantine, Cod. lib. 3. ut. 19, s. 2, directs that on the dominus 
possessionis not appearing on citation, the “ judex negotium summatim discutiens, 
in possessionem rerum actorem mitti non difleret, omni allegatione absenti de prin- 
cipali questione servata.”’ 

3 Brown's Civil Law, vol. ii. pp. 22, 23. 

* This act of disposession is thus commented upon by Lord Stowell, Tobago, C. 
Rob. 222: “ The person advancing money or honds of this nature, (i. e. hottomry) 
acquires by that act no property in the vessel ; he acquires the jus in rem, but not 
the jus in re, until it has been converted and appropriated by the final process of a 
court of justice. The property of the vessel continues in the former proprietor, 
who has given a right of action against it, but nothing more.” 


5 Cod. lib. 8, tit. 14,8. 8. Hope, 3 C. Rob. 215, and Trelawny, 216, ia note ; 
Meg. Merrilies, 3 Hagg. 356. But see also Rapid, ibid. 422. , 
6 The Formulare Instrumentorum, or collection of processes in the Admiralty 
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With greater appearance of law, a late Judge of the Ad- 
miralty, in a case where there was a deficiency on the part 
of the condemned vessel to satisfy the amount of the dam- 
age and loss, issued and enforced a monition against the 
master and part owner, who had defended the action, to 
pay the difference between the value of the res and freight, 
and the damage done, he being responsible for the full 
amount of damage under the statute.! 

The present Judge of the Admiralty has since overruled 
this decision, holding, that where the warrant is against 
the ship, the owners are only called upon to answer with 
respect to any right, title, or interest they have in the 
vessel; and when they appear, they intervene for their 
interest in the vessel, and no further.2. He has also said, 
“'To render the master, — being a part owner, and being 
guilty of neglect or privy to misconduct, — responsible,” 
(7. e. personally, beyond the value of the ship and freight, ) 
‘‘you must sue him as master in the first instance; or 
perhaps you might sue him as part owner.” 

It seems, therefore, that, by the law of the Admiralty, 
though the real and personal actions may be conjoined in 
one, a personal proceeding may not be engrafted on an 
action tm rem. 


OPINION OF JUDGE TROWBRIDGE. 


WE are indebted to a descendant of Judge Trowbridge 
for the following valuable opinion upon a subject of no 
little interest, in the real property law of Massachusetts. 
We are not aware that it has ever been published in 
extenso, although it would seem to be referred to in 
the case of Thatcher v. Omans, 3 Pick. 521-528, where 
the deed here considered by Judge Trowbridge received 
a judicial construction by Chief Justice Dana, by whose 
father, Richard Dana, Esq., we believe it was drawn. 
It is, perhaps, to this opinion also, that C. J. Parsons refers 
in Fowler v. Shearer, 7 Mass. 14, 20, and to which allu- 
sion is made in the case of Durant v. Ritchie, 4 Mason, 





Court, printed under the direction of Sir James Marriott (1302), gives us the form 
of an action against the ship and the master. Browne, vol. ii. p. 154, and in note, 
speaks of a similar action, and also of an action against the ship and owner. 

1 Triune, 3 Hagg. Adm. R. 114. 

? Hope, 1 W. Rob. 158; and Volant, 1 Notes of Cases, 509. 
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45. The authority and learning of Judge Trowbridge were 
so great, that we are glad to have an opportunity to 
preserve this paper. 


OPINION. 


Moses Gitt and Sarau his wife, being of full age and 
seized in fee in her right of several messuages and tracts of 
land in the counties of Worcester and Plymouth, by their 
deed, signed, sealed, and acknowledged by them before a 
Justice of the Peace and recorded at length in the Regis- 
tries of those counties, in consideration of the marriage 
between them, had, and for the settlement of the same 
messuages and lands to the uses in the deed after mention- 
ed, and also in consideration of 20s. lawful money paid 
them by John Scott, grant, bargain and sell, the messuages 
and lands aforesaid to the said John Scott, to have and to 
hold the same to him and his heirs forever, to the use and 
behoof of the said Moses Gill and Sarah his wife and their 
heirs and assigns forever, and the heirs and assigns of the 
longest liver of them forever. After which the said Sarah 
dies, and a question has arisen, whether any estate in the 
messuages and lands aforesaid was by that deed conveyed 
to the said Moses Gill, and if any, what estate it was? 

And upon consideration of the deed, and the laws re- 
specting such conveyances, I am clearly of opinion, that 
the messuages and lands aforesaid did pass by that deed, 
and the statute of uses, to the said Moses and Sarah and 
their heirs as joint-tenants in fee, and that upon her death, 
the entire tenancy remains to the said Moses and his heirs 
in fee. 

For although by common law husband and wife cannot 
convey her real estate in England, unless by fine or re- 
covery in the King’s Court; L1 Co. 77,a; Hob. 225; 2 
Inst. 673; 2 Bac. 527; yet they may by custom in some 
places there do it otherwise ; Hob. 225; 2 Inst. 673; Dyer, 
363. And here it may be done by deed so made, ac- 
knowledged, and recorded, as this is. For the Province 
Act of 9 Wm. 3, expressly provides, “That henceforth all 
deeds or conveyances of any houses or lands within this 
Province, signed and sealed by the party or parties grant- 
ing the same, having good and lawful right or authority 
thereto, and acknowledged by such grantor or grantors be- 
fore a Justice of the Peace, and recorded at length in the 
registry of the county where such houses or lands do lie ; 
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shall be valid to pass the same, without any other act or 
ceremony in the law whatsoever.” 

The words of this act are general, and extend to all 
deeds of conveyance made by any person or persons “having 
good and lawful right or authority thereto,” that is, to grant 
houses or lands in the Province. An infant has no right 
to convey his real estate, nor has a wife a right to convey 
her estate alone ; but husband and wife of full age have a 
right to convey her estate by fine, and it binds them and 
their heirs; 10 Co. 43 a; 1 Roll. Abr. 347; 2 Roll. Abr. 
20; Dyer, 290, 61; 2 Co. 57; but if she was under age 
when the fine was levied, it may for that cause be re- 
versed ; 3 Lev. 36. Before the wife’s estate is conveyed 
by fine, she is to be privately examined by the Chief Jus- 
tice of the Court of Common Pleas, or by others specially 
impowered by writ out of Chancery to examine her, 
whether she doth it freely or by compulsion; Litt. § 670 ; 
10 Co. 42 b. 43a; 2 Inst. 515, 673; 2 Bac. 527; Cro. 
Eliz. 469; which would be vain and idle if she and her 
husband had no right to convey her estate by fine if she 
was free and willing to do it. And, as husband and wife 
may by custom in London, and other places, convey her 
estate otherwise than by fine or recovery, if they are of 
age, and, upon her being examined, it appears she doth it 
freely, 2 Inst. 673, they must be supposed to have a right 
to convey her estate, if both of them are of full age, and 
willing todo it. The mode of conveyance is different in 
different places; but their right to convey is alike in all, 
and they have the same right to convey her estate here as 
there, though the manner of doing it be different; and 
though she be not so examined here as she usually is 
there ; for although a fine for conveying the wife’s estate 
ought not to be received, if she be not examined, and does 
not freely assent, yet if it be received and recorded it will 
bind her and her heirs; 2 Inst. 515; 1 Bac. 301 N ; 2 Bac. 
527 N. And, in conveyances of the wife’s estate by com- 
mon recovery, her examination is so far from being thought 
necessary, that she is not usually examined; Style, 320; 
1 Sid. 11, 322. It is plain, therefore, that in England the 
wife’s estate may be conveyed by her and her husband, 
and that it may be done without her being privately ex- 
amined whether she does it freely or not. And if so, 
surely it may be done here without that ceremony; not 
only because we have no Chief Justice of the Common 
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Pleas, nor any such writ out of Chancery, nor any law, 
usage, or custom, impowering any person or persons to 
take her examination, or to issue writs for that purpose ; 
but because all persons that have a right to convey any 
real estate here, may by force of the Province Act afore- 
said, do it by deed so made, acknowledged, and recorded, 
as this is. 

This Province Act has always been understood to ex- 
tend to conveyances made by husband and wife of her 
estate, and they have accordingly conveyed the wife’s 
estate by deed so made, acknowledged and recorded, as 
this is, ever since that act was made. And a very 
great, if not the greatest part of the real estate on 
Massachusetts Bay, is held mediately or immediately 
under such conveyance of the wife’s estate, so that 
they are become common assurances, and for that rea- 
son, if there was no other, are binding, and not to be 
shaken ; 2 Bla. 333; Style, 320; 1 Wilson, 73. 

The settlement of the husband’s estate on his wife, 
and so of her estate on him, has most commonly been 
made here by two several deeds of bargain and sale in 
common form; but this has been usually done by the ad- 
vice of such persons as did not know how to do it by one 
deed. However, such settlements of the wife’s estate 
have been held good upon the supposition that the hus- 
band and wife had a right to convey her real estate toa 
stranger by deed; and if they have that right, surely they 
must also have aright by deed to convey it to their own 
use. 

But as husband and wife are one person, in considera- 
tion of law, he cannot by deed made to his wife, convey 
his estate to her, but may convey it to a third person to 
her use; 1] Inst. 112 a. So husdand and wife cannot con- 
vey her estate to him, or themselves directly, but may 
convey it to a third person, to the use of the husband only, 
or to their joint use. (This is done in England usually by 
fine or recovery. See the form of such fine: 2 Bla. Appx. 
No. II, and 2 Bla. 364, and the note and deeds to lead or 
declare the uses, 2 Bla. 363.) And both may be done here 
by deed, and better by one deed than by two. For when 
land is granted to A. and his heirs to the use of B. and his 
heirs, the land by such grant, and the operation of law, is 
conveyed to B. in fee; — provided he be a person capable 
of taking such an estate, and A. of standing seized to such 
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an use, and that the grant is made upon a good or valuable 
consideration, by him or them that had a right to make it, 
because in such ezse an use arises to B. That is, B. has a 
right in equity to the profits of the land, and by the statute 
of 27 Hen. 8, called the Statute of Uses, the possession 
is united with the use in B., that is, possession of the land 
is given by that statute the instant the grant is made to 
B., who has the equitable right to take the profits, and 
thereby B. becomes complete owner of the land as well at 
law as in equity; 2 Bla. 332, 333, 363, 364. 

In the present case Moses Gill and his wife were capable 
of taking a joint estate in fee in the messuages and lands. 
J. Scott was capable of standing seized thereof, to the uses 
in the deed mentioned. ‘The grant was made upon a good 
and valuable consideration, by M. Gill and his wife, who 
had a right to make it. They were of full age, and seized 
in fee of the messuages and lands in her right, and there- 
fore had a right to grant the same. The grant was made 
as well in consideration of their marriage had, and for set- 
tling her estate on themselves, as for twenty shillings law- 
ful money paid them by Scott, which is suflicient to raise 
the use in the deed mentioned. 

Marriage is a present, continuing consideration; 1 Dany. 
37; 2 Leon. 224, 225; Cro. Eliz. 741, (16). Marriage to 
be had is a good consideration to raise an use; 2 Cro. 168; 
2 Roll. Abr. 786, 10; Dyer, 235. Marnage already had 
will raise an use to the wife out of the husband’s estate, 
and a limitation of an estate by the husband to his wife 
imports a consideration, without any express words of con- 
sideration; 7 Co. 40, Bedell’s Case. ‘or the same reason, 
marriage already had, and the settlement of the wife’s 
estate on her husband, are good considerations to raise an 
use to the husband out of the wife’s estate—love and 
affection being alike implied in both cases; and therefore 
the messuages and lands would have passed by this deed 
considered as a covenant to stand seized to the uses there- 
in mentioned; Crossing v. Seudamore, 2 Lev. 9; 1 Vent. 
137; 1 Mod. 173; if there had been no valuable considera- 
tion mentioned in the deed, or that could have been truly 


averred; for then the estate could not have passed by this 


deed considered as a bargain and sale; 1 Co. 176, a, Adild- 
may’s Case. But as there is a pecuniary consideration ex- 
pressed in the deed, the messuages and lands may well pass 
by it considered as a bargain and sale; for any sum of 
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money paid or secured to be paid is sufficient to raise an 
use. 

In the case of Sutton’s Hospital, on a bargain and sale 
of Charter House and thirty acres of land, which, for the 
importance of the cause, was adjourned from the King’s 
Bench into the Exchequer Chamber, to be argued before 
all the judges; it was held, that the preservation in the 
deed of a rent of twelve pence to Sutton and his heirs, 
was a good consideration for the making the grant; 10 Co. 
34,a. And afterwards in the case of Barker v. Keat, in the 
Common Pleas, a reservation of a pepper-corn rent to be 
paid in six months on demand, in a deed of bargain and 
sale to make a tenant to the precipe in a common recov- 
ery, was held a good consideration for that purpose ; though 
such tenant must be actually seized of the freehold, or the 
recovery is not good; 2 Mod. 249; 3 Ibid. 387; 2 Bla. 
362. Five, ten, or twenty shillings lawful money, is often- 
times inserted as the only consideration in deeds of bar- 
gain and sale drawn by the best conveyancers in England, 
and sometimes they are made in consideration of a certain 
sum of money, without saying how much, and held good ; 
2 Mod. 251; 2 Bla. Appx. No. II.; 1 Leon. 170; 1 Bridg- 
man’s Conv. 33, 83, 171, 203, 578, 280; 2 Bridg. Conv. 
121, 454, 334, 456; Lill. Ent. 190, 195,6. And M. Gill 
and his wife having by this deed acknowledged that one 
consideration which moved them to make it, was twenty 
shillings lawful money paid them by John Scott, the law 
will not allow her heirs to say the contrary; 1 Bac. 276; 
Moore, 570; Dyer, 169; Salk. 286; 1 Leon. 170; though 
creditors or bond fide purchasers may doit; 1 Keb. 770; 1 
Salk. 286. 

John Scott, like tenant to the precipe made by deed for 
a common recovery, is a mere instrument for one purpose 
of form only, has none of the estate left in him, his wife 
is not entitled to dower, nor can he do any thing to affect 
any of the messuages or lands, 2 Bla. 333, 363, 364; 1 
Bur. 117, any more than if he had not been named in the 
deed. Whereas in settling the wife’s estate on her hus- 
band, or on themselves, by two separate deeds of bargain 
and sale in the common form, the first grantee’s wife is not 
only entitled to dower, but he may encumber the estate, or 
it may be attached for his debts, unless both deeds could 
be considered as but one conveyance of the wife’s estate 
to the use of the husband, or to their joint use; and if 
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they can, and are to be so considered, surely the convey- 
; ance had much better be made in a legal and regular man- 
: ner by one deed, evidently made for that purpose, as that 
: 


would be attended with less expense, and no risk of dower, 
or other incumbrance. 

Deeds of conveyance to uses are, and ever since the 
Statute of 27 Hen. 8, made for transferring uses into pos- 
session, have been legal, as well as common assurances in 
England, 2 Bla. 332, 333; and are, and ever since the first 
settlement of this country, have been dega/ assurances 
here, though not so common as there. And husband and 
wife may, and ever since the making of the Prov. Act of 9 
Wm. 3. at least, might, by such deed lawfully convey her 
estate to the use of themselves, and the longest liver of 
them, as is well and regularly done by this deed; which 
was drawn by the best conveyancer in the Province. 

Ep: 'TRowBRIDGE. 
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N. B. If all the messuages and lands aforesaid are sufficiently ascertained 
and described in the prior deed made by M. Gill and his wife, and passed by 
that deed to the same uses as are mentioned in this, they cannot pass again by 
this; but if any of them were not conveyed to those uses by that deed, they 
doubtless are by this; which probably was made to supply any defect there- 
might be in the first deed. 
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Circuit Court of the United States, for the District of 
Massachusetts, June 5, 1854. 


[Present — Curtis, J. and Spracve, J.] 
Unitep Srartes v. Josera MIneGo. 


Right to Open and Close in a Capital Case — Indictment for Murder — 
Burden of Proof — Jurisdiction — Evidence that the Defendant 


was apprehended in the District where tried. 


In a capital case the junior counsel has a right, in opening, to argue at 
length the law and the facts, but only one counsel has a right to close, 
¢ except where all the witnesses examined by the defendant’s counsel 
have been previously examined before the grand jury, and were called 

at the trial by the government, but not examined. 
M. killed J. with a dangerous weapon, and the evidence was contradic- 
tory as to provocation, and as to which was the assailant. The court 
instructed the jury that it was incumbent upon the government to prove 
a felonious killing, and if upon the whole evidence the government had 
failed to satisfy the jury beyond a reasonable doubt, thatthekilling was 

felonious, the verdict of the jury must be not guilty. 

It is not usual to call upon the government to offer direct evidence to prove 
that the defendant was first apprehended within the district where he 
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is tried, and if there is evidence to show that the defendant committed 
the offence in a ship then on the voyage direct to B., a port in the district, 
and is in custody in B., the jury is w arranted in finding the fact. 


‘Tuts was an indictment for murder, committed by the 
defendant upon William Johnson, on board of the Ameri- 
ean ship John Dunlap, on the high seas. 

At the trial, the killing was fully proved, and the defend- 
ant contended that it was done in excusable self-defence. 
from the evidence it appeared that the defendant and the 
deceased were both seamen, on board of an American ship, 
which at the time of the homicide, was on the voyage from 
Apalachicola to Boston; that being previously acquainted, 
they had shipped at Boston for the voyage out and back ; 
that the defendant was a Haytien negro, and the deceased 
acolored man from Baltimore ; and expressions of ill-will and 
anger by each party to the other, before and on the day of the 
killing, were put in evidence. The evidence was also un- 
contradicted, that about eight o’clock on the morning of the 
thirtieth of January, after some conversation, the two ne- 
groes came together on deck, near the fore-hatch, Johnson 
holding a large hatchet, and Mingo a sheath knife, in his 
right hand, that each used his weapon against the other, 
and that Johnson received three stabs in the belly from 
Mingo’s knife, and dicd of one of them next muiniug. 
But as to which party made the advance and attack, on 
which side of the deck they met, in what direction they 
first moved, at what time in the affray either armed him- 
self, at what time the stabs were given, and what words 
were used before they met, the testimony of nine witnesses, 
who were on deck and saw the affray more or less com- 
pletely, was contradictory. 

The defendant’s counsel prayed the court to instruct 
the jury in conformity with the opinion of Mr. Justice 
Wilde, in Commonwealth v. York, 9 Met. 93. 1. “ That 
when the facts and circumstances accompanying a homi- 
cide are given in evidence, the question whether the crime 
is murder or manslaughter, is to be decided upon the evi- 
dence, and not upon any presumption from the mere act 
of killing. 2. That if there be any such presumption, it is 
a presumption of fact, and if the evidence leads to a rea- 
sonable doubt, whether the presumption be well founded, 
that doubt will avail in favor of the prisoner. 3. That the 
burden of proof in every criminal case, is on the Common- 
wealth to prove all the material allegations in the indict- 


cp et hae 0 iene ee” 























Akt Ladin Litt ae pond ode. 2 


(rere 








Recent American Decisions. 437 


ment, and if, on the whole evidence, the jury have a rea- 
sonable doubt whether the defendant is guilty of the crime 
charged, they are bound to acquit him.” ‘The defendant’s 
counsel also prayed the court to instruct the jury, that as no 
evidence had been offered to prove that the defendant was 
first apprehended, or brought within this district, he was 
entitled to an acquittal. 

Before the argument, Curtis, J., stated to the counsel that 
‘in a capital case the junior counsel has a right to argue at 
length the law and the facts, but only one counsel has a 
right to close. In this case, however, as all the witnesses 
are government witnesses, and none were called for the 
defence but those whom the government declined to ex- 
amine, two counsel will be permitted to close, in full, on 
the law and facts, not, however, making this a precedent 
for cases in which the prisoner’s counsel calls witnesses 
not examined before the grand jury, and sworn on the part 
of the government.” 

In summing up to the jury, Curtis, J., said: ‘ To bring 
this case within the jurisdiction of the court, the jury must 
be satisfied, (1), that the offence was committed on board 
an American vessel ; (2), that the deceased and the prisoner 
were of the crew ; (3), that the prisoner was first apprehend- 
ed within this district. ‘The first proposition is admitted 
by his counsel; the second, there is much and uncontra- 
dicted evidence to prove. Of the third, no direct evidence 
las been offered. But you have evidence to show that 
the ship was bound to Boston, and that the defendant is 
in custody in Boston. It is not usual to call upon the gov- 
ernment to offer direct evidence on this pet, and during 
the introduction of the evidence, the defendant’s counsel 
made no point upon it, so as to induce the government to 
bring forward direct evidence. ‘The evidence now in the 
case to which [ have alluded, is suflicient in law to warrant 
the jury in finding the fact. 

The fact of the killing being proved, and not denied, 
one of three views may be taken of it: First, That Mingo 
first attacked Johnson; that he made the attack with a 
dangerous weapon ; and that though Johnson resisted with 
a dangerous weapon, Mingo killed him. If a man attacks 
another with a dangerous weapon, and kills him, no sufli- 
cient provocation appearing, the law presumes malice from 
the act. And if you fiud that Mingo attacked Johnson 
with a dangerous weapon, and killed him, without other 
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provocation than words, it is murder. On the question of 
the burden of proof, after consultation, the court are of 
opinion that it is incumbent upon the government to prove 
a felonious killing; and if upon the whole evidence the 
goverument has failed to satisfy the jury beyond a reasona- 
ble doubt, that the killing was felonious, the verdict must 
be, not guilty.” After recapitulating the evidence, his Honor 
continued: ‘It is your province, gentlemen, to determine 
whether such a case is proved; but I am at liberty to say, 
and feel it my duty to say, that I do not think the govern- 
ment has proved a case of murder, beyond a reasonable 
doubt. 

The second view is, that previous ill-will was borne by 
each of these men to the other; that, being near each 
other on deck, words passed between them; and that both 
being excited and willing to fight, they armed themselves, 
simultaneously, or nearly so, with dangerous weapons, both 
fought, and Johnson was killed. You will say whether it 
is made out beyond a reasonable doubt, that it was a mu- 
tual combat, in which both engaged willingly. If so, it is 
manslaughter. If the defendant entered into the combat 
willingly, he cannot say that he killed his adversary in 
self-defence. Where such encounters take place deliber- 
ately, as in duels, and homicide ensues, it is murder; but 
where it is in hot blood, such homicide is manslaughter. 

Third. If it was not a mutual combat, but Johnson made 
the first attack on Mingo with a deadly weapon, yet if 
Mingo could reasonably have avoided killing his adversary, 
without certain and immediate danger of his life, or of 
great bodily injury, the homicide is not excused as being 
in self-defence. Bat in considering whether Mingo could 
reasonably have avoided killing Johnson, the law ‘docs not 
demand of him the same cooiness and the same deliberate 
exercise of judgment, which you, viewing the circum- 
stances after the event, and being in safety, c can and will 
exercise. It requires him not to “avail himself of such an 
occasion to indulge his passion. He must have acted from 
a desire to protect his own life, and not from a desire to 
kill his adversary; and he must have actually believed, at 
the moment, that the only way to protect himself from cer- 
tain and immediate danger of his life, or of great bodily 
harm, was to stab his adversary ; and the circumstances 
must have been such, that you can see that Mingo might, 
reasonably, and did actually so believe, at the time he 
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struck the fatal blow. If the circumstances were such as 
that you can see these things, then you have a right to 
say, and should say, he acted in self-defence, and is not 
guilty of mans slaughter. ’*. "The jury found the defendant uot 
guilty. 
B. F’. Hallett, District Attorney, for the United States. 
J. H. Prince, and FE. E’. Parker, for the prisoner. 





District Court of the United States, for the District of 
Massachusetts, September, 1854. 


Unitep Srates vr. Henry McCvare. 
Assault —Criminal Intent — Burden of Proof. 


Tue defendant was indicted for an assault with a danger- 
ous Weapon, on an emigrant passenger in the ship George 
Peabody, from Liverpool, of which the defendant was the 
second mate. It was admitted that the defendant did hit 
the complainant, who was a boy, on the head with a belay- 
ing-pin, which it was conceded was a dangerous weapon. 
The defence was that the blow was received by misadveuture. 
It appeared that the defendant went down into the lower 
between-decks of the ship, at night, where it was quite dark, 
to suppress a noisy disturbance among the emigrant passen- 

gers, and there had a conflict with one arg r, and went 
through the passage-ways, striking with the belaying-pin 
against the berth-boards and bulkheads, and calling the pas- 
sengers to order. ‘The evideuce for the defence tended to 
show that it was necessary for self-defence that the officer 
should have some weapon, there being over six hundred 
passengers, and that the boy was hit by accident, when 
leaning out of his berth, or received a chance blow during 
the conflict with the other passengers, and that the language 
and conduct of the defendant, after he found he had hit the 
boy, was such as to prove the blow to have been uninten- 
tional. On the other hand, the complainant and three other 
steerage passengers represented the language of the defend- 
ant, after the blow, to be such as indicated either an in- 
tention to hurt the complainant, or a recklessness and 
indifference as to whom he hit. 
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R. H. Dana, Jr., for the defence, argued the case to the 
jury, upon the evidence, and asked the court to instruct the 
jury, that although the indictment contained no allegation 
of a criminal intent or malice, in specific terms, yet that the 
allegation was included in the technical signification of the 
word “assault.” Every indictment must contain an allega- 
tion of the animus as well as of the corpus delicti, and 
without such an allegation, it would be subject to demurrer. 
In criminal assaults and batteries, the anzmus is included 
in the terms “assault, battery.” Commonwealth v. McKie, 
17 Law Rep., May, 1854, 51; 3 Bl. Com. 121; 4 1b. 217; 5 
Dane’s Abr. 584; Selwyn’s N. P. “ Assault,” note L; Com- 
monwealth v. Clark, 2 Met. 23. 

The burden of proof is on the Government to sustain the 
entire allegations of the indictment, the criminal intent as 
well as the overt act. The defendant pleads no special 
defence of justification or excuse. He pleads only the 
general issue, which puts in issue the animus, which is the 
gist of the indictment. There can be no confession and 
avoidance of a good criminal indictment. The burden of 
proof does not shift. Commonwealth v. Mckie, 17 Law R. 
May. 1854, 5L: Commonwealth v. Dana, 2 Met. 329; Com- 
monwealih v. Kimball, 24 Pick. 366; Commonwealth v. 
Bradford, 9 Met. 268; opinion of Wilde, J., in Comon- 
wealth v. York,9 Met. 93; Powers v. Russell, 13 Pick. 69; 
Best on Presumptions, § 230; North American Review, for 
Jan. 1851; Article “ Homicide,” by Hon. Joel Parker. In 
the Circuit Court of the United States for this District, at the 
trial of Mingo, in June last, for murder,! the two judges co- 
incided in the ruling, (differing from the majority of the 
Supreme Court of this State, in York’s case,) that it was in- 
cumbent on the Government to prove a felonious killing, and 
if they failed to satisfy the jury, beyond a reasonable doubt, 
that the killing was felonious, the verdict must be not 
guilty. 

H. L. Hallett, for the United States, conceded the 
general doctrine of the burden of proof in criminal cases to 
be as contended by the counsel for the defendant, and sub- 
mitted the other points to the judgment of the court, with- 
out argument. 

Spracur, J., ruled that the indictment must be considered 
as alleging acriminal intent. The mere fact that a blow is 
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struck, does not necessarily make out a crime. It may be 
unintentional ; or, if intentional, it may be in self-defence, 
or in the execution of a legal duty. In charging a crime, 
the Government charges a criminal intent, and must prove 
it. Proving a blow may, in some cases, be of itself sufli- 
cient evidence of a criminal intent; but such intent may be 
repelled by the circumstances. If, on all the evidence, the 
jury are left in reasonable doubt as to the intent of the de- 
fendant, they cannot convict him of the crime, for the crime 
is not proved. ‘The overt act is proved, but the character 
of the act, whether criminal or not, is left in doubt. 

In this case it is conceded that a blow was struck with a 
dangerous weapon. ‘The only question is as to the charac- 
ter of the act. Was it criminal or was it not? It is not 
pretended that the complainant was intentionally struck in 
self-defence, or in the execution of a duty. The only de- 
fence is that he received the blow by misadventure. If the 
defendant was using this weapon, which he knew was 
dangerous, in a reckless manner, so that he had reasonable 
cause to believe that he might injure some one, he is 
equally guilty of a criminal intent, as if he had a special 
intention to injure the complainant. If in a contest with 


another person he used it unlawfully, and hit the complain- 
aul Dy aceldent, ne would be guiity. But uf he hit the 


complainant accidentally, either while engaged in a contest 
in which he had a right to use the weapon, or when using 
it to make a noise and warn the passengers, if used so as 
not to be likely to endanger any one, he would not be 
guilty. In determining the motive, the state of mind of 
the defendant, you will take into view, not only his acts 
when below, but the language and acts attributed to him by 
the witnesses on each side after the occurrence, the reasona- 
bleness of his going below armed with such a weapon, and 
the evidence of his general peaceable and temperate charac- 
ter and conduct on this and other similar voyages. If, on 
all the evidence, you are satisfied beyond a reasonable 
doubt that the act was accompanied with a criminal intent, 
according to the definition lL have given you, you will find 
the defendant guilty. If you are not so satisfied, he is 
entitled to an acquittal. 
The jury found a verdict of not guilty. 
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District Court of the United States for the District of 
Massachusetts, October, 1854. 


NaTuaNieL Hearp ef al. v. Ricuarp S. Rogers ef al. 
Shipping Articles — Crew — Discharge — Wages — Pleading. 


Tuts was a case of subtraction of wages promoted by 
the chief mate of the ship Columbia, of Salem, against 
the owners, one of whom was also the master. The voy- 
age was from Boston to San Francisco, and thence to 
Calcutta and back to the United States. The libellant 
left the vessel in San Francisco, and claimed wages to the 
time of leaving. The shipping articles contained this 
clause: ‘With an express condition, that if any of the 
crew desert or leave the ship at California or Calcutta, 
without a written discharge from the master, they shall 
forfeit all wages due them.” 

Spracue, J.— There are two defences to the demand 
for wages, one the alleged misconduct of the libellant in 
endeavoring to induce several of the crew to leave the 


vessel at San Francisco, aud the other that he himself 
leit the snip without a writen discharge fivims the tmiastcr, 


and has thus forfeited his wages under the clause in the 
shipping articles. [His Honor reviewed the evidence 
under the first head, and said that he thought the charge 
was not proved.| On the second head, it is sufficiently 
proved by the libellant, that he left with the verbal per- 
mission and assent of the master, and a paper is intro- 
duced, written in pencil, and signed with the initials of 
the master, which might pass for a written discharge. But 
as there are other objections to the operation of the 
clause, I will not examine this paper more particularly. 
It is urged for the libellant, (1), that the want of a written 
discharge is not sufficiently pleaded ; (2), that it has been 
waived by the admission, without objection, of parol 
proof of a discharge; (3), that the word “crew” was not 
intended (in this case) to include the chief mate; (4), that 
being an unusual stipulation, of a severe character, in 
derogation of the general rights of seamen, it should not 
be permitted to operate without proof that the party 
signing the articles had his attention called to the clause, 
or otherwise knew of its existence and effect. 
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I think these objections must prevail. The answer does 
not state that there was any such clause in the articles, 
and only alleges that the libellant left “contrary to the ship- 
ping articles.” This is not sufficient notice to the libel- 
lant either of the existence of this clause, if he was, as he 
says, ignorant of it, or that the respondents intended to 
rely upon it. The court would have supposed that the 
shipping articles were in the usual form, and that the 
allegation only meant that he left before the voyage was 
ended. In this state of the pleadings, if the respondents 
allow parol evidence of a discharge to be put in, it is too 
late to object to the want of a written discharge. The 
court must consider either that a written discharge was 
waived, or is conceded to have been given. Such clauses, 
so unusual, so severe in their operation, and so little likely 
to be anticipated or looked for by the crew, are to be 
strictly construed. Although the word “crew” will often 
include officers, yet it is an equivocal word in common 
speech; and taken in the light of the circumstances of 
this case, and the evidence of tlie peculiar arrangements 
and understanding between the owners and the mate, I 
think it is not clear that it was intended to include him. 
There is no evidence as to when or how the libellant or 
any of the crew signed the articles, or that he or any of 
the crew knew that the clause was there, and it is in 
proof that this clause was put in by the special direction of 
one of the owners, and not in the presence of any of the 
crew. 

On these various grounds I am of opinion that the 
respondents cannot avail themselves of the clause ; and, if 
they could, as I have before said, I am inclined to hold 
that the pencil memorandum would be a suflicient com- 
pliance with it. 

Decree for the libellants, the cause being referred toa 
master to examine the accounts and report upon the balance 
of wages due. 

R. H. Dana, Jr., for the libellants; W. C. E’ndicott, 
for the respondents. 
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United States District Court, for the District of Massa- 
chusetts, October, 1854. 


Tue CrLement. 


Collision — Course to be pursued by Vessels approaching each other. 

A vessel off the wind must give way to one close-hauled. 

Where a square-rigged vessel and a schooner, both close-hauled, are sailing 
upon convergent courses, on the same tack, and the convergence is caused 
by the ability of the schooner to lie nearest to the wind, the latter must 
give way. 

Tis was a cause of collision, promoted by Matthew 
Hunt et al., owners of the pilot boat Hornet, of Boston, 
against the brig Clement, for running down and sinking 
the Hornet in Boston harbor, in June, 1854. The libel 
alleged that the two vessels were coming into the harbor, 
by the wind, (which was W. N. W.) the Hornet about 
a half a mile to leeward of the brig, and both vessels on 
the starboard tack, bound for Broad Sound; that when 
nearly up to the North East ledge of the “Graves,” the 
brig suddenly kept off three or four points towards Light- 
house Channel, and ran afoul of the Hornet and sank 
her. 

The answer of the respondent denied this statement, 
and alleged that the brig was sailing towards Lighthouse 
Channel by the Graves, two points free, and about S. S. 
W., while the Hornet was close-hauled ; that the Hornet 
persisted in trying to run across the bows of the brig, 
although hailed and told to keep off, and thereby caused 
the collision. The answer further alleged, that the brig 
was so near to the Graves, that she had no room to luff, 
or tack; but that the Hornet had plenty of both room and 
time to have avoided the other vessel by keeping off. 

Spracue, J.— The collision between these two vessels 
took place in Boston harbor, abont noon, on a fine summer 
day, when there was a good breeze and the sea smooth. 
It is therefore a necessary inference, that it must have been 
caused by the fault of one or both of them. ‘The sudden 
change in the course of the brig, I do not think is made 
out by the evidence, but the libel, taken in connection 
with the answer, presents a case of two vessels sailing on 
converging courses, both on the same tack, the one close: 
hauled, and the other two points free. Then the question 
is, which is to give way? ‘There is some discrepancy of 


: 
: 
: 
| 
5 
7 








SEM mee! 











” 


Recent American Decisions. 445 





testimony, as to where this collision took place, but from 
the respondent’s witnesses, taken in connection with those 
of the libellants, I infer that it must have been outside of 
the buoy which is on the N. E. ledge of the Graves; the 
captain of the brig says he was then eastward of “the 
buoy ;” and it is shown that there is but one buoy near 
the Graves, and that, half a mile from the Graves proper. 

The respondent says that the Hornet was trying to run 
across the brig’s bows; that is true; but it is equally true 
that the brig was trying to run across the schooner’s bows ; 
and it is to prevent collision in similar cases, that @ rule of 
the sea has been established. The present case appears to 
be one to which the rule applies, viz., that when two 
vessels are approaching on convergent or conflicting 
courses, one close-hauled and the other free, and there is 
danger of collision, that vessel having the wind free must 
invariably give way. 

If the brig had been close-hauled, and the Hornet close- 
hauled also, and the convergence of their courses had been 
owing to the schooner’s ability to lie nearer to the wind 
than the other, then the brig would not have been bound 
to give way; for the reason that the schooner would have 
been in a condition in which she would have had an 
advantage over the square-rigged vessel, and she might 
have altered her course, and still been on equal terms with 
the other. But in this case the brig was not close-hauled ; 
she was two points free, and it was therefore incumbent on 
her to have given way. It is in evidence that the captain 
of the brig saw the Hornet half an hour before the col- 
lision. He then had it in his power to have kept off at 
once in front of the schooner, or he might subsequently 
have gone under her stern, or he might have hauled his 
wind, and either backed his topsail, or gone about; and 
Iam of opinion that there was room enough between her 
and the Graves to have done so. In fact, the brig luffed 
and wore round after the accident, and it is therefore justly 
inferrible that there was room enough for her to have done 
so before. As she was heading towards Lighthouse Chan- 
nel, and was up to windward, she might have adopted 
either of the above measures, without any more detention 
than would be caused by a short deviation, while the 
schooner being as close to the wind as she could go, head- 
ing for a narrow passage near the Graves, any deviation 
she made would have been a detention, and a loss of 
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ground to leeward. It was therefore incumbent upon the 
brig to have adopted some one of these measures, I need 
not state which, and so have avoided the schooner. 

Another fact tends to show negligence on the part of the 
brig. It appears that the captain saw the schooner half an 
hour before the collision, and that although he saw that the 
two vessels were upon converging courses, he says he paid 
no attention to her from that time till the collision was 
imminent. This was negligence on the part of the brig. 
Every vessel is bound to keep watch of all vessels in her 
vicinity, and to observe their motions and courses. 

But, in addition to this, the man at the wheel of the 
brig testified that he heard the hail from the schooner 
before the collision, but took no measures to alter the 
course he was steering; and he gave as his reason for not 
doing so, that he had no order from the captain to that 
effect, and would not do so till he had. This cannot be 
justified ; it was his duty in the present case, having it in 
his power to avoid the collision when it was imminent, to 
have done so immediately, without waiting for orders from 
the captain, when life and property were hazarded by his 
delay. For these reasons I think the brig was to blame. 

The question then arises: Was the Hornet in fault also, 
because she did not keepaway, when hailed from the brig ? 
I do not think she was. If she were to be adjudged in 
fault because she persevered in holding her course, then the 
rule requiring a vessel with the wind free, to give way to 
one close-hauled, would be practically abrogated. The 
effect of this rule should and must be, to enable the vessel 
by the wind to hold her course, under the confident belief 
that the other will give way. It is not for the brig to 
complain that the Hornet held her course, when she her- 
self was already off the wind, and could have kept off a 
little more without difficulty. I think the brig was alone 
to blame in this collision, and therefore a decree must be 
entered for the libellants, with costs, and an assessor ap- 
pointed to fix damages, unless the parties can agree on the 
amount thereof. 

Charles P. Curtis, Jr., for libellants; F’. C. Loring, for 
respondents. 
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Supreme Judicial Court of Massachusetts, Hampshire ss., 
September Term, 1852. 


Noau L. Strrone vs. Purneas Strona. 


Arbitration —— Award —- Evidence. 


When a submission to arbitrators is in the most general form, of all de- 
mands whatever, and there is an award of a certain sum of money as 
balance due from one to the other, it is a full execution of the submis- 
sion. 

If, under a particular submission, accompanied with a general submission, 
award be made concerning the particular things, and also for a money 
payment, the money payment will be intended to cover all other de- 
mands, unless the contrary appears. 

Every reasonable intendment is to be made in favor of an award. 

The rule of law, that, in order to be valid, an award must be certain and 
final, means, not that nothing shall remain to be done to complete the 
execution of the award, but that the things to be done shall be deter- 
mined and defined to a reasonable certainty. 

By the common law of Massachusetts, differing in this respect from the 
English common law, corruption or misbehavior, excess of authority, 
or gross errors or mistakes on the part of arbitrators, are pleadable in 
bar to an action on their award. 

Partia'ity on the part of an arbitrator, unless expressly waived by the 
parties, in the submission or otherwise, is a good defence to an action 
on the award. 

To act as the agent of one of the parties regarding the matters in con- 
troversy, or to receive and act on ex parte representations or evidence, or 
otherwise permit undue influence from any quarter, constitutes such par 
tiality as will invalidate an award. 

Testimony as to declarations of an arbitrator, uttered in pais after the making 
of an award, is not competent evidence to impeach its validity. 

Though, in general, an arbitrator cannot be received to impeach his own 
award, especially by declarations in pais, yet he may depose to facts 
which transpired at or during the arbitration, and which tend to show 
the award to be void for legal cause. 


Tue material facts of this case are stated in the opinion 
of the court by Cusuine, J. 

This action, which is debt on a bond, conditioned to 
perform an award, comes before us on exceptions to the 
ruling of the Court of Common Pleas. 

The case finds that the plaintiff, Noah L. Strong, and 
the defendant, Phineas Strong, father of the plaintiff, oc- 
cupied, for many years, adjoining farms in Southampton 
in this county, under a common management; that the 
two farms were stocked and worked, and the products 
taken and appropriated by the parties without any defi- 
nite agreement as to the share of each; that in the year 
1846, the defendant conveyed to the plaintiff an undi- 
vided half of a saw-mill and a grist-mill; that the de- 











a 








448 Recent American Decisions. 


fendant took the principal management of the grist-mill, 
and the plaintiff that of the saw-mill; that they gene- 
rally shared in the earnings of said mills, but in what 
proportion did not appear; that each party took notes 
of his mill customers payable to himself; that two small 
books were kept at the saw-mill, containing amounts or 
memoranda of sawing, in one of which were entered 
charges against customers, some of which remained out- 
standing aud unsettled at the time of the arbitration. 

In this relation of the parties and of their business, 
differences arose, to adjust which, in the year 1849, mu- 
tual bonds, with similar conditions, were entered into, 
which bonds, after reciting that Noah L. Strong claims 
of Phineas Strong payment for services rendered by 
Noah to Phineas, and of sundry sums of money paid, 
laid out and expended by Noah for the benefit of Phin- 
eas, Phineas claiming as against Noah, that the de- 
mands of the latter had been satisfied by the conveyance 
of real estate to him, and also alleging an equitable claim 
to reimbursement of a part of the value of the real estate 
conveyed, then proceed to stipulate that the said differ- 
ences between the parties and all other demands, which 
either has against the other, are submitted to the award 
and arbitration of Asahel Burge, Heman Searl, Luther Ed- 
wards, Strong Clark, and Alvan Bates, arbitrators, indiffer- 
ently chosen by and between the parties, with covenant to 
abide by and perform the award of said arbitrators. 

The arbitrators made their award in the same year to 
the following effect. 

First, they require the defendant to pay to the plaintiff the 
sum of fourteen hundred dollars in one year, with interest. 

Secondly, they award that the grain of all kinds, which 
has been grown or taken on or from the farms of the par- 
ties, shall be equally divided between them, and that the 
grain now sown or growing on said farms shall be equally 
divided between them at the time of harvesting the same. 
Also, that the farming tools and implements, including carts 
and wagons, shall be equally divided between them. Also, 
that the parties each shall hold the hay which is in their 
respective farms. Also, that each party hold the stock of 
cattle, horses and other animals, which they now claim or 
call their own, excepting one yoke of bulls, which shall 
belong to the said Phineas. Also, that the logs now lying 
in the mill-yard shall be equally divided between the par- 
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ties. Also, that all debts due and owing from the said 
parties or either of them, contracted in the period since 
a certain date mentioned, to the present date, shall be paid 
equally between them. Also, that all debts due to the said 
parties standing upon their books of accounts, called the 
mill-book, charged during said period, shall belong to them 
in equal shares, 

The present action is for the money payment in the 
award. 

Of the five specifications of defence filed in the case, 
four consisted of assumed matters of ambiguity, uncertain- 
ty or defect, alleged to be either apparent upon the face of 
the award, or susceptible of being lawfully shown by parol 
evidence, as follows: 

1. That the arbitrators had not decided all the matters 
in difference, submitted to them. 

2. That they had decided concerning matters not within 
the submission. 

3. That the award is not sufficiently certain in specify- 
ing the rights and liabilities of the parties and the property 
which is to be affected thereby. 

4. That the award is not in effect final. 

At the trial it was ruled, that the award is not invalid or 
void on account of any of these matters, and we are all of 
the same opinion. 

We think the award, on the face of it, has the requisite 
conditions of competency of matter, certainty and finality, 
according to the principles of law as settled in other adju- 
dicated cases. 

In the first place, there is a specific award in relation to 
the main object of controversy, namely, the demands of 
the plaintiff for services and for money expended, and, by 
operation of law, of the demand of the defendant for re- 
imbursement of a balance alleged ou the conveyance of 
land. 

As to this portion of the award, it was argued under 
the first specification of defence that the award does not 
cover the demand for reimbursement, because that re- 
imbursement though expressly mentioned in the sub- 
mission is not expressly mentioned in the award ; 
but we think, that, in a submission of all demands, 
where money is claimed on either or both sides, an 
award between the parties of a balance to be paid by 
either, is a conclusion of the matter in controversy, 
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without a detailed account or other statement of those 
matters; Leavitt v. Comer, 5 Cush. 129; Shirley v. 
Shattuck, 4 Cush. 470; Houston v. Pollard, 9 Met. 164; 
or to apply the language of the court in the case of 
Bigelow v. Maynard, 4 Cush. 317, the arbitrators, in 
finding the balance due to a party, do also necessari- 
ly find what deduction, if any, should be made for his 
claim, as certainly as if they had in express terms stated 
the sum which they deducted. 

In this case, the arbitrators, in deciding that a balance 
was due to the plaintiff, in effect disposed of all money- 
claims of the defendant, and of course of the particular 
claim for reimbursement of money on account of the con- 
veyance of land. 

Where a submission is in the most general form, of all 
demands and controversies whatever, and there is an award 
of a certain sum of money as a balance due from the defen- 
dant to the plaintiff, it may well be taken as a full execu- 
tion of the submission. 

And, by parity of reasoning, if under a particular sub- 
mission, accompanied with a general submission, certain 
specific things be awarded, and also payment of a certain 
sum of money, the money payment will be intended to 
cover all other demands unless the contrary appear. For 
the present is not the case of an action pending and all 
matters in difference referred, and an award to pay a sum 
of money without disposing of the action, which was 
properly held to be bad. See Billing’s Law of Awards, 
pp. 128-132. Here the award is perfectly suscepti- 
ble of being so construed as to dispose completely of 
all the matters of difference whatsoever; especially if 
we bear in mind the rule that, according to the modern 
doctrine, every reasonable intendment is to be made in 
favor of an award, and it is sufficient to have it appear in 
the award with reasonable certainty what the rights of the 
parties are, so as to prevent future controversy and litiga- 
tion for the ascertainment of those rights. 

It was also argued, under the same specification, that, it 
being shown by parol that the subject of the notes hereto- 
fore spoken of was submitted for consideration by the 
parties at the hearing before the arbitrators, and the notes 
not being specially mentioned in the award, it is defective 
in that respect. But as the notes, held by either party, 
were on the face of them payable to such party, and his 
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property, unless by proof or award the contrary were shown, 
to abstain from all mention of them in the award, may 
well be construed as having the legal effect of leaving 
them as they previously stood, namely, the property of him 
in whose possession they might be. 

Besides, the general consideration, already stated, that 
courts will make no intendment for the purpose of over- 
turning an award, applies here. It will be intended that 
arbitrators have decided all matters submitted to them, 
unless the contrary appears; and it is incumbent on the 
party who seeks to impeach an award, on the ground that 
it does not decide all the matters submitted, to show this, 
Tallman v. Tallman, 5 Cush. 325. Here, also, as in 
the case cited, all intendment to the contrary is preclud- 
ed by the finding in the case, that the present arbitrators 
did in fact consider and intend to decide, and did decide so 
much of the depending difference between the parties as 
related to the notes; and the actual objection taken, as 
recognized in the agreement of counsel, is, not that the 
question of the notes was not decided by the arbitrators in 
fact, but that, in their award, they have not specially 
awarded thereon. We think the true and only question 
here is, whether the subject of the notes having been sub- 
mitted to the arbitrators, it was actually decided by them, 
and whether the terms of the award will admit of such 
construction as to comprehend that decision. We think 
the award, considered as a whole, and in its due relation to 
the submission, is comprehensive enough to cover and con- 
clude this particnlar subject-matter. 

In the second place, in regard to other matters of com- 
mon interest, the award proceeds to make partition of cer- 
tain debts, credits and effects between them in equal shares, 
as upon a dissolution of copartnership. 

The second, third, and fourth specifications of defence 
apply to this part of the award. 

Under the second specification, it is argued that the 
award goes beyond the submission, in providing for the 
payment of all debts due or owing from the said parties or 
either of them during a certain period ; whereas it is found, 
among other things in the case proved by parol, that the 
arbitrators were called to pass upon no matters except 
those in which the parties were jointly interested. But 
non constat that all the debts, owing from either party, 
were not shown before the arbitrators, by admission or 
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other satisfactory evidence, to be matters of joint interest. 
Such proof would have been quite in consonance with 
what otherwise appears of the business relations of the 
parties. 

In the case’of Shearer v. Handy, 22 Pick. 417, which 
in some points resembles the present one, there was an 
agreement between mother and son, “to refer all their 
unsettled accounts” to three arbitrators, who awarded that 
the son should pay all the debts, and receive from the 
mother $250, and half of their farm stock; the award 
was held to be not binding, because it manifestly exceeded 
the terms of the submission. Here the submission was of 
all depending differences, and the award is relieved from 
any objection of want of power in the arbitrators. 

Under the third and fourth specifications, it is argued 
that the award is bad, for uncertainty in this point, and 
for defective determination of the rights and property 
awarded; and that the award is not final, as it leaves 
undivided, in fact, things which it purports to divide. But, 
in regard to all these points, we think the award is main- 
tainable, as definitely prescribing a rule, by which the part- 
nership property is to be divided; namely, that as to the 
cattle, excepting one pair specially transferred, they shall 
continue and remain the separate property of each, accord- 
ing to their previously understood ownership and _ posses- 
sion; and that certain other chattels, together with debts 
and book credits, shall be divided and assigned equally be- 
tween the parties. 

It is true, the arbitrators do not themselves actually 
sever the things to be divided, whether hay, grain, uten- 
sils or logs. There is nothing in the submission which 
requires them to effect such actual severance and manual 
distribution of these things. ‘They adjudge and award 
that the things shall be divided, and they decide in what 
proportions. In many cases, no more is possible to be 
done; as of an award for the division of partnership 
effects, which may happen at the time to be abroad, or 
otherwise not in the personal possession of either party, 
and of which the quantity or value is not known; or, as 
in the case of an award concerning objects, not in their 
nature presently divisible, but hereafter susceptible of divi- 
sion, such as the yet immature crop of a frunit-tree; or, 
as in the case of joint interests not in their nature capable 
at any time of material severance, like the property in a 
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ship. All these, and many other examples which, readily 
suggest themselves, would seem to show that an award, 
which purports to divide property between two persons, 
by prescribing a rule of division, may well be final, though 
the property in question be not actually divided, nay, 
though it be incapable of actual division. If the award 
give a definite and certain rule for the division, there is 
no want of power in the laws to apply the rule and enforce 
its application. 

Though possible doubt may attach to the doctrine, by 
reason of dicta in some late English cases, (see the cases 
collected in Billing on Awards, pp. 135, 136, note e), yet, 
on the whole, it is admitted in those very cases, that, if 
the arbitrator makes ‘some regulations upon the matters 
of difference,” to use the words of Baron Parke, or “gives 
direction”? as to what is to be done, according to the lan- 
guage of Lord Abinger, it is decisive in favor of the award. 
An award is final when it is an absolute conclusive adjudi- 
cation of the matters in dispute. Aarthaus v. Ferrer, 1 
Peters, 230. 

When it is laid down as a principle of law, that an 
award should be final, the meaning is, not that nothing 
shall remain to be done to complete the execution of the 
award, but that the thing to be done shall have been deter- 
mined and defined to a reasonable certainty. ‘Thus an 
award is bad, which requires A. to give bonds to B., with 
such sureties as B. shall approve; because that commits 
every thing to the discretion of B. Com. Dig. Arb. 315. 
But an award, that the property of a pump is in A., and 
that B. has a right to use it, and that it shall be repaired 
at their joint expense, has been adjudged to be final. 
Boodle v. Davis, 3 Ad. & El. 200. Yet, in this last 
named case, many things remained to be done to give 
effectual execution to the award, about which things it 
was quite possible for litigation to arise. But the respec- 
tive rights of the parties being determined by the award, 
it is to be taken as valid; for the law furnishes the appro- 
priate remedies for the enforcement of those rights. 

Indeed, in all this second part of the award before us, 
to which the second, third and fourth specifications of 
defence apply, it may be easy to imagine how a greater 
degree of precision might have been attained by the arbi- 
trators in expressing their will; and, if it were the case 
of an award subject to recommitment, we might look at it 
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with a more critical eye; but we are not prepared to say 
that, in these particulars, the award is not final, or is so 
indefinite and uncertain, as to be incapable of execution, 
and, therefore, absolutely void. And the general view 
which we take of this case, relieves us from the necessity 
of inquiring into the questions of admissibility of evidence 
raised on this part of the record. 

But we cannot so readily dispose of the fifth specifica- 
tion, which alleges that Luther Edwards, one of the arbi- 
trators, was not a disinterested person, and had, in making 
the award, conducted himself with partiality to the plain- 
tiff. 

This specification involves the question, of how far the 
validity of an award is affected by sentiments or acts of 
partiality on the part of an arbitrator; and also the question 
upon the facts and arguments in the present case, in what 
manner, if such partiality be alleged, it shall be proved. 

It seems to be thoroughly settled in this Commonwealth 
as well as in England, in accordance with the doctrine of 
the civil law, and of natural justice, that corruption or 
fraud, siqguid dolo in ea re factum sit, if lawfully shown, 
will set aside an award; and in this Commonwealth it is 
a good defence to a suit on the award. 

Thus, in the case of Brown v. Bellows, 4 Pick. 179, 
this court has declared that an award may be set aside for 
fraud, clear mistake, or corruption; or, as it is otherwise 
stated in the same case, if there be proof of fraud, cor- 
ruption, or misbehavior of the arbitrators. 

In the case of Bean v. Farnham, 6 Pick. 269, the in- 
validity of an award by reason of misbehavior of the 
arbitrators is recognized, and the court indicates the nature 
of the remedy under the common law of this Common- 
wealth, Dane’s Abr., ch. xiii., art. 4; according to which, 
differing in this respect from the English common law, 
corruption of the arbitrators, excess of authority, or gross 
errors and mistakes in the award, are pleadable in defence 
to an action on the award; which innovation in pleading 
grew out of our courts not possessing the full powers of 
Courts of Chancery in England. 

In the case of The Boston Water Power Co. v. Gray, 
6 Met. 131, the court define the conditions of law or fact 
in which the court will set aside an award upon matters 
not arising out of the submission or award, to be when 
there “is some corruption, partiality or misconduct on the 
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part of the arbitrators, or some fraud or imposition on the 
part of the party attempting to set up the award, by means 
of which, the arbitrators were deceived or misled ;’’ and 
an award may undoubtedly be impeached and avoided by 
proof of fraud, provided it be fraud practised upon or by 
the referees. 

In the later case of Withington v. Warren, 10 Met. 431, 
where an award was sustained, although proof was offered 
that one of the arbitrators had, upon the statement of the 
chairman, that it was right, signed the award without 
reading it or knowing its contents; yet it was admitted 
that, if it could have been shown that the arbitrator was 
induced by some false representation, fraud, or misconduct, 
to sign a different award from that which he intended, this 
would have been fatal. Without multiplying authors on this 
point, it suffices to refer to the carefully expressed instruc- 
tions of the judge, (C. J. Shaw,) to the jury in the case of 
The Boston Water Power Co. v. Gray, and the decision of 
the whole court thereon, to establish the position that 
corruption, frand or misconduct is decisive against an 
award. 

If, therefore, in the present case, fraud and corruption 
were distinctly alleged, or plainly appeared on the face of 
the proofs, there would be no room for question or doubt 
as to the matters to be decided by this court. 

But nearly all the authorities cited speak also of miscon- 
duct or misbehavior of the arbitrator, as invalidating an 
award. And, if so, can there be any grave cause of doubt, 
when the thing alleged is undue influence of a party at- 
tempted, or exercised, upon one or more of the arbitrators, 
especially if the arbitrator or arbitrators yield to that influ- 
ence? Is not that rightly to be deemed misconduct or 
misbehavior on the part of an arbitrator? We cannot but 
think so. We have no hesitation in expressing our opinion 
of the impropriety and unfitness, —to say the least, — of 
any ex parte representations being received by an arbitrator, 
during an arbitration, from either of the parties to the con- 
troversy. 

To judge of the true bearings of the fact, it is only ne- 
cessary to reflect on the relation and character of arbitrators. 
Like jurors, impanelled for the trial of a cause, or judges 
on the bench, they are invested pro hac vice, with judicial 
functions; the rightful discharge of which calls for, and 
presupposes, the most absolute impartiality. And a judge, 
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a juror, an arbitrator, a commissioner of partition, should 
not only possess the quality of impartiality in fact, and 
have the conscience of it in the given case; he should, 
moreover, sedulously shun all the possibilities even of in- 
sensible bias. Nor is it enough, for any person thus ap- 
pointed to decide the conflicting rights of others, to be 
animated with the purpose of conscientious decision and to 
decide, in fact, according to the law and the truth of the 
ease. A judge ought to place and keep himself beyond 
the suspicion of dishonorable influences. Though his judg- 
meut of the pending controversy be altogether a just one, 
yet he is false to his duty if he expose his mind to the 
chance or danger of perversion. It was held, and right- 
fully so, to be no defence or justification of the conduct of 
a judge, who was, in many respects, the greatest and 
wisest man of his day, Sir Francis Bacon, that his decision 
was adverse to the party from whom he received a gift, 
bestowed for the purpose of conciliating his favor. 2 
Camp. Lives of the Lord Ch., 2d Am. ed. 336.! For the 
moral influence of judicial decisions is to be guarded, 
as well as the rightfulness of the judgment in the given 
ease. And, although an arbitrator has only special, and 
often very limited and narrow duties, and is not assumed 
to possess all the general conditions of a judge, and is not 
under oath like a juror, yet the analogy of his duties re- 
mains the same as if he were appointed by the highest 
public authority, or sworn to impartiality of judgment. 
Compromissum ad_ similitudinem judiciorum redigitur, 
says the Digest. In accordance with which, it is that the 
law gives to an arbitrator some of the immunities of a 
judge. Thus, it protects him, in general, from question 
as to the grounds of his judgment, | Greenl. Ev. § 249; 
and from personal responsibility for errors which he may 
honestly commit. Billing, Law of Awards, pp. 103, 104. 

In a word, the duties of an arbitrator being quasi ju- 
dicial, his judgment and his deportment in the powers 
of judgment, are to be considered and tested by the criteria 
of impartiality, which apply to the general subject-matter, 
and which the first principles of rational justice dictate and 
prescribe. 

There is nothing singular in the conclusion here sug- 
gested of influences, in themselves undue, but altogether 
short of corruption, being so applied to the mind of an- 
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other, as to impair the validity of an act otherwise lawful 
The question, which sometimes arises upon contested 
wills, is an obvious and pertinent illustration of the gene- 
ral idea. 1 Jarman on Wills, by Perkins, c. 3. 

This obvious legal conclusion of this doctrine has not 
been affirmed as yet by any decision of this court; nor 
has the contrary been adjudged. Hence it may be as- 
sumed as an open question. But it seems to be well set- 
tled in England, whether at common law or in equity. 

The statute of 9 and 10 Wm. 3, ch. 15, which author- 
izes submission to arbitration, to be made by rule of court, 
provides for setting an award aside, when it shall appear 
that the arbitrators ‘“‘ misbehaved themselves,” and that the 
award ‘“ was procured by corruption or undue means,” or 
as it is otherwise described in the act, ‘“ by corruption or 
undue practice.” Bac. Abr. Arb. B. 

The provisions of this act are special ones; and the 
power to set aside an award under it can be exercised only 
in the case of a rule of court, and it would seem only by 
the court granting the rule. 2 Story, Eg. Jur. § 1450, 
note; § 1452, note. 

And at common law, fraud, partiality, misconduct, is not 
pleadable to an action on an award. Kyd on Awards, ch. 
7, p. 227. But these peculiarities of jurisdiction do not 
affect the question of principle, as to what is misbehavior 
on the part of arbitrators. 

Lord Hardwicke set aside an award in an early case, as 
being unfairly obtained. Jves v. Medcalfe, 1 Atk. 64; 
see also Burton v. Knight, 2 Vern. 514. 

Lord Thurlow, in a subsequent case, said that an arbi- 
trator should be indifferent ; for, by considering himself as 
the agent of the person appointing him, he acts against 
good faith and breaks a most solemn engagement. Cal- 
craft v. Roebuck, 1 Ves. Jr. 227. 

The leading modern case is that of Walker v. Frobish- 
er, decided by Lord Eldon, 6 Ves. 70, to the effect that 
if an arbitrator receive any evidence er parte and _ irre- 
gularly, it is against general principles, and is fatal to the 
award. 

In so deciding, Lord Eldon did but follow an already 
strong set of legal opinions. The greater prevalence of 
arbitration in modern times, while it has led the courts to 
adopt more liberality of construction regarding defects of 
mere form or honest errors, (see Peters v. Peirce, 8 Mass. 

VOL. VII. -—~ NO. VIII. —- NEW SERIES. 39 














458 Recent American Decisions. 


398,) has, at the same time, been followed by more strict- 
ness of judgment as to the character and conduct of arbi- 
trators in the relation of impartiality and integrity, both 
in the equity and the common law tribunals. 

The doctrine in the case of Walker v. Frobisher was 
afterwards affirmed by Lord Eldon himself in Featherstone, 
v. Cooper, 9 Ves. 67, in which case he says, that arbi- 
trators must understand “that they are acting corruptly, 
acting as agents; and that their award ought to be set 
aside, where they take instructions or talk with one party 
in the absence of the other.’”” The same doctrine has been 
recognized as a sound principle by the Courts of Common 
Law in England. Thus, if an arbitrator examine one of 
the parties or his witnesses, without notice to the opposite 
party, the award will be set aside. Jn re Hick, 8 Taunt. 
694. So where an arbitrator questions a witness, and re- 
ceives statements from him in the absence and without the 
consent of one party to the reference. Dobson v. Sutter, 
6 Adol. & El. N. 8. 637. So, when the arbitrators, by agree- 
ment together, examined a witness each separately from 
the other, and in the absence of the parties, the court held 
the course pursued to be contrary to natural justice, and to 
vitiate the award. Jn re Plews, 6 Adol. & El. N. 8. 845. 
In these cases the rule of impartiality, of exact justice and of 
punctilious adherence to all its requisitions, is laid down as 
the law to guide the conduct of arbitrators. 

And though, therefore, arbitrators be nominated, one by 
each party, still they are not to consider themselves as rep- 
resenting separate parties, and the advocates of opposite 
sides ; but as called on to execute a joint trust, and to look 
impartially, at the true merits of the matter submitted to their 
judgment. Caldwell on Arbitration, p. 51. 

In this Commonwealth, with a jurisprudence emphati- 
cally eclectic in its character, drawing both rights and rem- 
edies almost indifferently from either common law or 
equity, as the interests of justice may require, it has been 
held theoretically that arbitrators ought to be indifferent 
and impartial, both in sentiment and in action. For v. 
Hazleton, 10 Pick. 275. 

If, indeed, parties in controversy choose to waive the 
right of impartial trial, and purposely and avowedly select 
as arbitrators persons having formed opinions on the sub- 
ject-matter, or known to have partialities for and against 
the respective parties, the court, without commending, 
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will not set aside the award, merely because of the charac- 
ter of the arbitrators. But if parties really intend to have 
their rights decided by impartial judges, they are entitled 
to insist that each and all of them be impartial. There- 
fore, proof of bias and strong partiality on the part of an 
arbitrator, would form a serious objection to the acceptance 
of an award. It would be no valid answer to the objec- 
tion, that such referee did not discover undue partiality in 
the deliberations of the referees, and made no unusual ex- 
ertion to influence their minds, because it is impossible to 
determine to what extent their judgment might have re- 
posed on his reasonings and suggestions, or how far their 
decisions were influenced by him. 

Such is the deliberate opinion of this court as expressed 
in the case of Fox v. Hazleton, 10 Pick. 275. It remains 
only, as the natural complement of this opinion, to decide 
that arbitrators appointed indifferently as impartial men, 
shall, in the true spirit of impartiality, hold themselves be- 
yond the improper interference of either party, or undue 
influence from any quarter. 

We are the more disposed to state unequivocally the 
conclusions to which we have arrived on the whole 
matter, for the reason that, as the case itself suggests 
the irregular interference by a party, and the consequent ex- 
ercise of influence by him over the mind of an arbitrator, 
with or without actual prejudice to the rights or inter- 
ests of the other party,—under these circumstances, not 
to condemn in principle such interference, and such ex- 
ercise of influence, would be impliedly to sanction it, 
and to leave it to the indirect sanction of this court. 
If any such interposition has been practised in arbitra- 
tions heretofore, under impression, on the part either of 
arbitrators or of litigants, that such interposition is not 
wrong, it is time this impression should be corrected, and 
sounder notions of right be communicated to the public 
mind. It is not to be permitted that so much as the 
shadow of a spot shall tarnish the unsullied purity of the 
justice of this Commonwealth. 

We conclude, therefore, that not corruption or fraud 
only in an arbitration, but also the exercise of undue or 
improper influence, applied by one of the parties to one or 
more of the arbitrators, by separate conference, or other 
ways of approach, is a lawful defence to an action on the 
award ; and applying this conclusion of law and the doc- 
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trine it embraces, to the case before us, we feel constrained 
to order a new trial upon the single issue of the matters 
embraced in the fifth specification of defence, which, in 
our judgment, is a fit question for the consideration of the 
jury. ; 
But, as the record shows that a verdict was taken in the 
court below on one point, namely, the alleged assent of 
the defendant to the award, and as our opinion disposes of 
all the other questions in the case, a new trial is granted 
upon the condition only, that the defendant will take no 
exception to the award, save on the single question pre- 
sented by the fifth specification; and, as well to prevent 
mistakes on this point as for other sufficient reasons, the 
new trial will be had in this court. 

Objection was taken below, on the assumption that the 
refusal of the plaintiff to allow the defendant after the 
making of. the award, and before action brought, to inspect 
or take the mill-books, is pleadable in law to this action ; 
but we think it was rightly ruled by the Court of Com- 
mon Pleas, that the defendant’s remedy for such alleged 
refusal is upon his bond. 

We do not propose, in the present position of the 
case, to go into or even touch the evidence adduced, 
bearing on the question of the imputed partiality of Ed- 
wards. That is the very inquiry upon which the jury 
is to pass, and as to which we have not formed, and 
of course do not express, any opinion. 

The case finds, however, that Edwards himself, the 
arbitrator, whose partiality is impeached, and two other 
witnesses, Phineas Strong, Jr., and Lyman Strong, were 
called to give evidence on that part of the subject; and 
we think it necessary to say we do not readily perceive 
how the evidence of Phineas Strong, Jr., and Lyman 
Strong, came to be competent. They testify to post litem 
declarations of Edwards, one of the arbitrators. Is not 
this, in any view of it, as between the plaintiff and de- 
fendant, hearsay evidence? If the question were of an 
action of any sort against Edwards himself, provided any 
such be possible, as for instance in the analogous case of 
the impeachment of a judge, we conceive that his decla- 
rations, admitting improper influences in the decision of a 
case, would be evidence, whenever and wherever uttered 
by him. There may possibly be proceedings in equity, 
in which this evidence would be admitted in such a rela- 
tion as the present. But we cannot think it competent 
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in this case, according to any rule of proceeding or evidence 
at common law. 

Indeed, on a first view of the subject, we entertained 
some doubts of the admissibili y of the testimony ef Ed- 
wards himself. But the admission of such evidence seems 
to be required by the necessities of justice. It is received 
without challenge, (see in re Hick, 8 Taunt. 694), in the 
Fuglish courts. And though the general doctrine be that 
an arbitrator cannot be suffered to impeach his own award, 
Bigelow v. Maynard, 4 Cush. 317, especially by de- 
clarations im pais, yet, in cases like the present, this 
court, in sittings at Nist Prius, has admitted the arbitrators 
to depose to facts, which transpired at or during the arbi- 
tration, tending to show the award to be void for legal 
cause, (see Boston Water Power Co. v. Gray, 6 Met. 131, 
cor. Shaw, Ch. J.; Winsor v. Griggs, 5 Cush. 210, cor. 
Bigelow, J.); and we think it was correctly done. 2 Greenl. 
Ev. § 78. 
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Court of Exchequer, Hilary Term, 17 Vic. Feb. 23, 1854. 
HapLey aND ANoTHER v. BAXENDALE AND Orners.! 
Damages, Rule of, for Breach of Contract. 


Where two parties have made a contract, which one of them has broken, 
the damages which the other party ought to receive, in respect of such 
breach of contract, should be such as may be fairly and reasonably con- 
sidered as either arising naturally, ¢. e. according to the usual course of 
things, from such breach of contract itself, or such as may reasonably 
be supposed to have been in the contemplation of both parties at the time 
they made the contract, as the probable result of the breach of it. 

Where the plaintiffs, the owners of a flour-mill, sent a broken iron shaft 
to an office of the defendants, who were common carriers, to be convey- 
ed by them, and the defendants’ clerk, who attended at the office, was 
told that the mill was stopped, that the shaft must be delivered imme- 
diately, and that a special entry, if necessary, should be made to hasten 
its delivery ; and the delivery of the broken shaft to the consignee, 
to whom it had been sent by the plaintiffs as a pattern by which to make 
a new shaft, was delayed for an unreasonable time, in consequence of 
which the plaintiffs did not receive the new shaft for some days after 
the time they ought to have received it, and were consequently un- 
able to work their mill for want of the new shaft, and thereby incurred 
a loss of profits: Held, that under the circumstances, such loss could 
not be recovered in an action against the defendants as common carriers. 


Tue first count of the declaration stated, that, before 
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and at the time of the making by the defendants of the 
promises hereinafter mentioned, the plaintiffs carried on 
the business of millers and mealmen in copartnership, and 
were proprietors and occupiers of the City Steam Mills, in 
the city of Gloucester, and were possessed of a steam en- 
gine, by means of which they worked the said mills, and 
therein cleaned corn, and ground the same into meal, and 
dressed the same into flour, sharps and bran ; and a certain 
portion of the said steam engine, to wit, the crank shaft of 
the said steam engine, was broken and out of repair, 
whereby the said steam engine was prevented from work- 
ing, and the plaintiffs were desirous of having a new crank 
shaft made for the said mill, and had ordered the same of 
certain persons trading under the name of W. Joyce & Co. 
at Greenwich, in the county of Kent, who had coutracted 
to make the said new shaft for the plaintiffs: but before 
they could complete the said new shaft, it was necessary 
that the said broken shaft should be forwarded to their 
works at Greenwich, in order that the said new shaft might 
be made so as to fit the other parts of the said engine, 
which were not injured, and so that it might be substituted 
for the said broken shaft; and the plaintiffs were desirous 
of sending the said broken shaft to the said W. Joyce & Co. 
for the purpose aforesaid ; and the defendants, before and at 
the time of the making of the said promises, were common 
carriers of goods and chattels for hire from Gloucester to 
Greenwich, and carried on such business of common car- 
riers, under the name of Pickford & Co. ; and the plaintiffs, 
at the request of the defendants, delivered to them as such 
carriers the said broken shaft, to be conveyed by the de- 
fendants, as such carriers, from Gloucester to the said W. 
Joyce & Co. at Greenwich, and there to be delivered for 
the plaintiffs on the second day after the day of such deliv- 
ery, for reward, to the defendants; and in consideration 
thereof, the defendants then promised the plaintiffs to con- 
vey the said broken shaft from Gloucester to Greenwich, 
and there on the second day to deliver the same to the said 
W. Joyce & Co., for the plaintiffs. And although such 
second day elapsed before the commencement of this suit, 
yet the defendants did not nor would deliver the said bro- 
ken shaft at Greenwich on the said second day, or to the 
said W. Joyce & Co. on the said second day, but wholly 
neglected and refused so to do for the space of seven days 
after the said shaft was so delivered to them as aforesaid. 
The second count stated, that the defendants being such 
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carriers as aforesaid, the plaintiffs, at the request of the de- 
fendants, caused to be delivered to them, as such carriers, 
the said broken shaft, to be conveyed by the defendants, 
from Gloucester aforesaid, to the said W. Joyce & Co. at 
Greenwich, and there to be delivered by the defendants for 
the plaintiffs within a reasonable time in that behalf for re- 
ward to the defendants ; and in consideration of the prom- 
ises in this count mentioned, the defendants promised the 
plaintiffs to use due and proper care and diligence in and 
about the carrying and conveying the said broken shaft 
from Gloucester aforesaid to the said W. Joyce & Co. at 
Greenwich, and there delivering the same for the plaintiffs 
in a reasonable time then following for the carriage con- 
veyance and delivery of the said broken shaft as aforesaid ; 
and although such reasonable time elapsed long before the 
commencement of this suit, yet the defendants did not nor 
would use due or proper care or diligence in or about the 
carrying or conveying or delivering the said broken shaft 
as aforesaid, within such reasonable time as aforesaid, but 
wholly neglected and refused so to do; and by reason of 
the carelessness, negligence and improper conduct of the 
defendants, the said broken shaft was not delivered for the 
plaintiffs to the said W. Joyce & Co. or at Greenwich, until 
the expiration of a long and unreasonable time after the de- 
fendants received the same as aforesaid, and after the time 
when the same should have been delivered for the plain- 
tiffs ; aud by reason of the several premises the completing 
of the said new shaft was delayed for five days, and the 
plaintiffs were prevented from working their said steam- 
mills and from cleaning corn and grinding the same into 
meal, and dressing the meal into flour, sharps or bran, and 
from carrying on their said business as millers and meal- 
men for the space of five days beyond the time that they 
would otherwise have been prevented from so doing, and 
they thereby were unable to supply many of their custom- 
ers with flour, sharps, and bran during that period, and were 
obliged to buy flour to supply some of their other custom- 
ers, and lost the means and opportunity of selling flour, 
sharps and bran, and were deprived of gains and _ profits 
which otherwise would have accrued to them, and were 
unable to employ their workmen, to whom they were com- 
pelled to pay wages during that period, and were otherwise 
injured ; and the plaintiffs claimed £300 damages. 

The defendants pleaded non assumpserunt to the first 
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count, and to the second, payment of £25 into court in sat- 
isfaction of the plaintiffs’ claim under that count. The 
plaintiffs entered a nolle prosequi as to the first count ; and 
as to the second plea, they replied that the sum paid into 
court was not enough to satisfy the plaintiffs’ claim in re- 
spect thereof; upon which replication issue was joined. 

At the trial, before Crompron, J., at the last Gloucester 
assizes, it appeared that the plaintiffs carried on an exten- 
sive business as millers at Gloucester ; and that on the 11th 
of May their mill was stopped by a breakage of the crank 
shaft by which the mill was worked. 

The steam engine was manufactured by Messrs. Joyce & 
Co., the engineers at Greenwich, and it became necessary to 
send the shaft as a pattern for a new one to Greenwich. 
The fracture was discovered on the 12th, and on the 13th 
the plaintiffs sent one of their servants to the office of the 
defendants, who are the well-known carriers trading under 
the name of Pickford & Co., for the purpose of having the 
shaft carried to Greenwich. 

The plaintiffs’ servant told the clerk that the mill was 
stopped, and that the shaft must be sent immediately ; and 
in answer to the inquiry when the shaft would be taken, 
the answer was, that if it was sent up by 12 o’elock, any day, 
it would be delivered at Greeuwich on the following day. y 
On the following day the shaft was taken by the defendants, 
before noon, for the purpose of being conveyed to Green- 
wich, and the sum of £2 4s. was paid for its carriage for the 
whole distance ; at the same time the defendants’ clerk was 
told that a special entry, if required, should be made to has- 
ten its delivery. 

The delivery of the shaft at Greenwich was delayed by 
some neglect ; and the consequence was, that the plaintiffs 
did not receive the new shaft for several days after they 
would otherwise have done, and the working of their mill 
was thereby delayed, and they thereby lost the profits they 
would otherwise have received, ? 

On the part of the defendants it was objected, that these 
damages were too remote, and that the defendants were not 
liable with respect to them. The learned Judge left the 
case generally to the jury, who found a verdict, with £25 
damages beyond the amount paid into court. 

Whateley, in last Michaelmas term, obtained a rule nisi 
for a new trial, on the ground of misdirection. 

Keating and Dowdeswell (Feb. 1) showed cause — The 
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plaintiffs are entitled to the amount awarded by the jury as 
damages. These damages are not too remote, for they. are 
not only the natural and necessary consequence of the de- 
fendants’ default, but they are the only loss which the plain- 
tiffs have actually sustained. The principle upon which 
damages are assessed is founded upon that of rendering com- 
pensation to the injured party. This important subject is 
ably treated in Sedgwick on the Measure of Damages. And 
this particular branch of it is discussed in the third chapter, 
where, after pointing out the distinction between the Civil 
and the French Law, he says:! “It is sometimes said in 
regard to contracts, that the defendant shall be held liable for 
those damages only which both parties may fairly be sup- 
posed to have at the time contemplated, as likely to result 
from the nature of the agreement, and this appears to be the 
rule adopted by the writers upon the Civil Law.” Ina sub- 
sequent passage he says, “In cases of frand the Civil Law 
made a broad distinction ;”"? and he adds, “that in such 
cases the debtor was liable for all the consequences.” 

It is difficult, however, to see what the ground of this 
principle is, and how the ingredient of fraud can affect the 
question. For instance, if the defendants had maliciously 
and fraudulently kept the shaft, it is not easy to see why 
they should have been liable for these damages, if they are 
not to be held so where the delay is occasioned by their neg- 
ligence only. In speaking of the rule respecting the breach 
of a contract to transport goods to a particular place, and in 
actions brought on agreements for the sale and delivery of 
chattels, the learned author lays it down, that “In the for- 
mer case, the difference in value between the price at the 
point where the goods are and the place where they were to 
be delivered, is taken as the measure of damages, which in 
fact amounts to an allowance of profits; and in the latter 
case, a similar result is had by the application of the rule, 
which gives the vendee the benefit of the rise of the mar- 
ket price.” 3 

The several cases, English as well as American, are 
there collected and reviewed. [Parxe, B.—The sensible 
rule appears to be that which has been laid down in France, 
and which is declared in their code — Code Civil, liv. iil. 
tit. iii. $§ 1149, 1150, 1151, and which is thus translated 
in Sedgwick: * “The damages due to the creditor consist 
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iu general of the loss that he has sustained, and the profit 
which he has been prevented from acquiring, subject to the 
modifications hereinafter contained. The debtor is only 
liable for the damages foreseen, or which might have been 
foreseen at the time of the execution of the contract, when 
it is not owing to his fraud that the agreement has been 
violated. Even in the case of non-performance of the con- 
tract, resulting from the fraud of the debtor, the damages 
only comprise so much of the loss sustained by the creditor 
and so much of the profit which he has been prevented 
from acquiring, as directly and immediately results from the 
non-performance of the contract.”] If that rule is to be 
adopted, there was ample evidence in the present case of 
the defendants’ knowledge of such a state of things as would 
necessarily result in the damage the plaintiffs suffered 
through the defendants’ default. The authorities are in the 
plaintiffs’ favor upon the general ground. In Nurse v. 
Barns, 1 Sir T. Raym. 77, which was an action for the 
breach of an agreement for the letting of certain iron mills, 
the plaintiff was held entitled to a sum of £500, awarded 
by reason of loss of stock laid in, although he had only paid 
£10 by way of consideration. 

In Borradaile v. Brunton, 8 Taunt. 535; 2 Moore, 
582, which was an action for the breach of the warranty of 
a chain cable, that it should last two years, as a substitute 
for a rope cable of sixteen inches, the plaintiff was held 
entitled to recover for the loss of the anchor, which was 
occasioned by the breaking of the cable within the speci- 
fied time. [Atpersox, B. — Why should not the defend- 
ant have been liable for the loss of the ship? Parke, B.— 
Sedgwick doubts the correctness of that report.1 Martin, 
B.— Take the case of the non-delivery by a carrier of a 
delicate piece of machinery, whereby the whole of an ex- 
tensive mill is thrown out of work for a considerable time ; 
if the carrier is to be liable for the loss in that case, he 
might incur damages to the extent of £10,000. Parke, 
B. referred to Everard v. Hopkins, 2 Bulst. 332.] 

These extreme cases, and the difficulty which conse- 
quently exists in the estimation of the true amount of dam- 
ages, supports the view for which the plaintiffs contend, 
that the question is properly for the decision of a jury, and 


' The learned judge has frequently observed of late, that the 8th Taunton is of 
but doubtful authority, as the cases were not reported by Mr. Taunton himself. 
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therefore that this matter could not properly have been 
withdrawn from their consideration. In Jngram v. Law- 
son, 6 Bing. N. C. 212, the true principle was acted upon. 
That was an action for a libel upon the plaintiff, who was 
the owner and master of a ship, which he advertised to 
take passengers to the East Indies; and the libel imputed 
that the vessel was not seaworthy, and that Jews had pur- 
chased her to take out convicts. The court held, that 
evidence showing that the plaintiff’s profits after the pub- 
lication of the libel, were £1500 below the usual average, 
was admissible, to enable the jury to form an opinion as to 
the nature of the plaintiffs business, and of his general 
rate of profit. Here also the plaintiffs have not sustained 
any loss beyond that which was submitted to the jury. 
Bodley v. Reynolds, 8 Q. B. 779, and Kettle v. Hunt, Bul. 
N. P. 78 a, are similar iu principle. Tu the latter it was heid, 
that the loss of the benefit of trade, which a man suffers 
by the detention of his tools, is recoverable as special 
damage. [Parke, B. — Suppose, in the present case, that 
the shaft had been lost, what would have been the dam- 
age to which the plaintiffs would have been entitled ?] 
The loss they had sustained during the time they were so 
deprived of their shaft, or until they could have obtained 
anew one. In Black v. Baxendale, 1 Exch. 410, by 
reason of the defendant’s omission to deliver the goods 
within a reasonable time at Bedford, the plaintiff's agent, 
who had been sent there to meet the goods, was put to 
certain additional expenses, and this court held that such 
expenses might be given by the jury as damages. 

In Brandt v. Bowlby, 2 Barn. & Adol. 932, which was 
an action of assumpsit against the defendants, as owners of 
a certain vessel, for not delivering a cargo of wheat shipped 
to the plaintiffs, the cargo reached the port of discharge, 
but was not delivered. The price of the cargo, at the time 
it reached the port of destination, was held to be the true 
rule of damages. ‘As between the parties in this cause,” 
said Parke, J., “the plaintiffs are entitled to be put in 
the same situation as they would have been in if the cargo 
had been delivered to their order at the time when it was 
delivered to the wrong party; and the sum it would have 
fetched at that time is the amount of the loss sustained by 
the non-performance of the defendant’s contract.” The 
recent decision of this court in Waters v. Towers, 8 Exch. 
401, seems to be strongly in the plaintiffs’ favor. The 
defendants there had agreed to fit up the plaintiffs’ mill 
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within a reasonable time, but had not completed their con- 
tract within such time; and it was held that the plaintiffs 
were entitled to recover, by way of damages, the loss of 
profit upon a contract they had entered into with third 
: parties, and which they were unable to fulfil by reason of 
the defendants’ breach of contract. [Parxe, B. — The 
defendants there must, of necessity, have known that the 
consequence of their not completing their contract would 
be to stop the working of the mill. But how could the 
defendants here know that any such result would follow ?] 
; There was ample evidence that the defendants knew the 
purpose for which this shaft was sent, and that the result 
of its non-delivery in due time would be the stoppage of 

the mill; for the defendants’ agent, at their place of busi- 
| ness, was told that the mill was then stopped, that the shaft 
7 














must be delivered immediately, and that if a special entry 
was necessary to hasten its delivery, such an entry should 
be made. 

The defendants must, therefore, be held to have contem- 
plated, at the time, what in fact did follow, as the necessary 
and natural result of their wrongful act. 

The plaintiffs’ counsel also cited Ward v. Smith, 11 
Price, 19; and Parke, B., referred to Levy v. Langridge, ) 
4M. & W. 337. | 

Whateley, Willes, and Phipson, in support of the rule, ! 
(Feb. 2.) 

It has been contended, on the part of the plaintiffs, that 
: | the damages found by the jury are a matter fit for their con- 
| sideration ; but still the question remains, In what way 
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ought the jury to have been directed? It has been also 
urged, that in awarding damages, the law gives compensation 
to the injured individual. But it is clear that complete com- 
, pensation is not to be awarded ; for instance, the non-pay- 
ai ment of a bill of exchange might lead to the utter ruin of 
Tt the holder, and yet such damage could not be considered as 
i] necessarily resulting from the breach of contract, so as to r 
HH entitle the party aggrieved to recover in respect of it. Take 
the case of the breach of contract to supply a rick-cloth, 
whereby and in consequence of bad weather, the hay 
being unprotected is spoiled, that damage would not be ; 
: recoverable. Many similar cases might be added. The . 
. true principle to be deduced from the authorities upon this 
subject is that which is embodied in the maxim: “ Jn 
jure non remota causa sed proxima spectatur.”’ 

Sedgwick says, (p. 38,) “In regard to the quantum of 
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damages, instead of adhering to the term compensation, it 
would be far more accurate to say, in the language of 
Domat, which we have cited above, “that the object is to 
discriminate between that portion of the loss which must 
be borne by the offending party, and that which must be 
borne by the sufferer. The law, in fact, aims not at the 
satisfaction but a division of the loss.’ And the learned 
author also cites the following passage from Broom’s 
Legal Maxims: “Every defendant,” says Mr. Broom, 
‘‘against whom an action is brought, experiences some 
injury or inconvenience beyond what the costs will com- 
pensate him for.” Broom’s Legal Maxims, p. 95; Davis 
v. Jenkins, 11 M. & W. 755. Again, at p. 78, after refer- 
ring to the case of Flureau v. Thornhill, 2 W. Bl. 1078, 
he says, “ Both the English and American courts have 
generally adhered to this denial of profits as any part of 
the damages to be compensated, and that whether in cases 
of contract or of tort.” So, in case of illegal capture, Mr. 
Justice Story rejected the item of profits on the voyage, 
and held this general language: ‘“ Independent, however, 
of all authority, I am satisfied, upon principle, that an al- 
lowance of damages upon the basis of a calculation of 
profits is inadmissible. ‘The rule would be in the highest 
degree unfavorable to the interests of the community. The 
subject would be involved in utter uncertainty. ‘The cal- 
culation would proceed upon contingencies, and would 
require a knowledge of foreign markets to an exactness, in 
point of time and value, which would sometimes present 
embarrassing abstacles; much would depend on the length 
of the voyage, and the season of arrival; much upon the 
vigilance and activity of the master, and much upon the 
momentary demand. After all, it would be a calculation 
upon conjectures and not upon facts; such a rule, therefore, 
has been rejected by courts of law in ordinary cases, and, 
instead of deciding upon the gains or losses of parties in 
particular cases, a uniform interest has been applied as the 
measure of damages for the detention of property.” 

There is much force in that admirably constructed pas- 
sage. We ought to pay all due homage in this country to 
the decisions of the American courts upon this important 
subject, to which they appear to have given much careful 
consideration. ‘The damages here are too remote. 

Several of the cases which were principally relied upon 
by the plaintiffs, are distinguishable. In Waters v. Tow- 
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ers, 1 Exch. 401, there was a special contract to do the 
work in a particular time, and the damage occasioned by 
the non-completion of the contract, was that to which the 
plaintiffs were held to be entitled. 

In Borradaile v. Brunton, 8 Taunt. 535, there was a 
direct engagement that the cable should hold the anchor. 
So in the case of taking away a workman’s tools, the 
natural and necessary consequence is the loss of employ- 
ment. Bodley v. Reynolds, 8 Q. B.779. The following 
cases may be referred to as decisions upon the principle 
within which the defendants contend that the present case 
falls: Jones v. Gooday, 8 M. & W. 146; Walton v. Fo- 
thergill, 7 Car. & P. 392; Boyce v. Bayliffe, 1 Camp. 
58; and Archer v. Williams, 2 C. & K. 26. The rule, 
therefore, that the immediate cause is to be regarded in 
considering the loss, is applicable here. There was no 
special contract between these parties. 

A carrier has a certain duty cast upon him by law, and 
that duty is not to be enlarged to an indefinite extent in 
the absence of a special contract, or of fraud or malice. 
The maxim, “dolus circuito non purgatur,” does not 
apply. The question as to how far liability may be 
affected by reason of malice forming one of the elements 
to be taken into consideration, was treated of by the 
Court of Queen’s Bench, in Lumley v. Gye, 2 E. & B. 
216. Here the declaration is founded upon the defendants’ 
duty as common carriers, and indeed there is no pretence 
for saying that they entered into a special contract to bear 
all the consequences of the non-delivery of, the article in 
question. They were merely bound to carry it safely, and 
to deliver it within a reasonable time. The duty of the 
clerk, who was in attendance at the defendants’ office, was 
to enter the article, and take the amount of carriage; but 
a mere notice to him, such as was here given, could not 
make the defendants, as carriers, liable as upon a special 
contract. Such matters, therefore, must be rejected from 
the consideration of the question. If carriers are to be 
liable in such a case as this, the exercise of a sound judg- 
ment would not suffice, but they ought to be gifted also 
with a spirit of prophecy. ‘I have always understood,” 
said Patreson, J., in Kelly v. Partington, 5 B. & Ad. 
651, ‘‘that the special damage must be the natural result 
of the thing done.” That sentence presents the true test. 
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The Court of Queen’s Bench acted upon that rule in 
Forall v. Barnett, 2 KE. & B. 928. 

This, therefore, is a question of law, and the jury ought 
to have been told that these damages were too remote ; and 
that in the absence of the proof of any other damage, the 
plaintiffs were entitled to nominal damages only. Tindall 
v. Bell, 11 M. & W. 232; Siordet v. Hall, 4 Bing. 607 ; 
and De Vaux v. Salvador, 4 Ad. & E. 420, are instances 
of cases where the courts appear to have gone into the 
opposite extremes; in the one case of unduly favoring the 
carrier, in the other, of holding him liable for results 
which would appear too remote. If the defendants should 
be held responsible for the damages awarded by the jury, 
they woula be in a better position if they confined their 
business to the conveyance of gold. ‘They cannot be 
responsible for results which, at the time the goods are 
delivered for carriage, are beyond all human foresight. 
Suppose a manufacturer were to contract with a coal mer- 
chant, or mine owner, for the delivery of a boat-load of 
coals, no intimation being given that the coals were re- 
quired for immediate use, the vendor in that case would 
not be liable for the stoppage of the vendee’s business, for 
want of the article which he had failed to deliver; for the 
vendor has no knowledge that the goods are not to go to 
the vendee’s general stock. Where the contracting party 
is shown to be acquainted with all the consequences that 
must, of necessity, follow from a breach on his part of the 
contract, it may be reasonable to say that he takes the 
risk of such consequences. If, as between vendor and 
vendee, this species of liability has no existence, @ fortiori, 
the carrier is not to be burthened with it. In cases of 
personal injury to passengers, the damage to which the 
sufferer has been held entitled, is the direct and immediate 


consequence of the wrongful act. Cur. adv. vult. 
The judgment of the court was delivered by 
Avperson, B. — We think that there ought to be a new 


trial in this case; but in so doing, we deem it to be expe- 
dient and necessary to state explicitly the rule which the 
judge at the next trial ought, in our opinion, to direct the 
jury to be governed by whien they estimate the damages. 
It is, indeed, of the last importance that we should do 
this; for if the jury are left without any definite rule to 
guide them, it will, in such cases as these, manifestly lead 
to the greatest injustice. ‘The courts have done this on 
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several occasions; and in Blake v. Midland Railway 
Company, 21 L. J., Q. B. 237, the court granted a new 
trial on the very ground, that the rnle had not been defi- 
nitely laid down to the jury by the learned judge at Nisi 
Prius. 

* There are certain established rules,” this court says, in 
Alder v. Keighley, 15 M. & W. 117, “according to which 
the jury ought to find.” And the court in that case adds: 
‘And here there is a clear rule, that the amount which 
would have been received, if the contract had been kept, 
is the measure of damages if the contract is broken.” 
| Now, we think the proper rnle in sueh a case as the 
; present, is this: Where two parties have made a contract, ' 
: which one of them has broken, the damages which the 
other party ought to receive, in respect of such breach of 
contract, should be such as may fairly and reasonably be 
considered either arising naturally, #7. e. according to the 
iy usual course of things, from such breach of contract itself, 
if or such as may. reasonably be supposed to have been in 
1} the contemplation of both parties at the time they made | 
| the contract, as the probable result of the breach of it. | : 

















Now, if the special circumstances under which the con- . 

tract was actually made, were communicated by the plain- ; 

i tiffs to the defendants, and thus known to both parties, the 7 
damages resulting from the breach of such a contract, 

| which they would reasonably contemplate, would be the | 
amount of injury which would ordinarily follow from a 

breach of contract under these special cireumstances, so 

| known and communicated. But, on the other hand, if 
these special cireumstances were wholly unknown to the 

party breaking the contract, he, at the most, could only be 

tT supposed to have had in his contemplation the amount of 

ij injury which would arise generally, and in the great mul- 

P titude of cases not affected by any special circumstances 

iF from such a breach of contract. For, had the special cir- 

i circumstances been known, the parties might have specially r 

provided for the breach of contract, by special terms, as to 

i the damages in that case ; and of this advantage it would 

t be very unjust to deprive them. Now, the above prin- 

ciples are those by which we think the jury ought to be 

guided, in estimating the damages arising out of any 

breach of contract. It is said that other cases, such as 

breaches of contract in the non-payment of money, or in 

the not making a good title to land, are to be treated as 
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exceptions from this, and as governed by a conventional 
rule. But as, in such cases, both parties must be supposed 
to be cognizant of that well known rule, these cases may, 
we think, be more properly classed under the rule above 
enunciated, as to cases under known special circumstances, 
because there both parties may reasonably be presumed to 
contemplate the estimation of the amount of damages, 
according to the conventional rule. Now, in the present 
case, if we are to apply the principles above laid down, we 
find that the only circumstances here communicated by 
the plaintiffs to the defendants, at the time the contract 
was made, were, that the article to be carried was the 
broken shaft of a mill, and that the plaintiffs were the 
millers of that mill. But how do these circumstances 
show reasonably that the profits of the mill must be stop- 
ped by an unreasonable delay in the delivery of the broken 
shaft, by the carrier, to the third person ? 

Suppose the plaintiffs had another shaft in their posses- 
sion, put up, or putting up at the time, and that they only 
wished to send back the broken shaft to the engineer who 
made it, it is clear that this would be quite consistent with 
the above circumstances, and yet the unreasonable delay 
in the delivery would have no effect upon the interme- 
diate profits of the mill. Or again, suppose that, at the 
time of the delivery to the carrier, the machinery of the 
mill had been in other respects defective, then also the 
same results would follow. Here it is true that the shaft 
was actually sent back to serve as a model for a new one, 
and that the want of a new one was the only cause of the 
stoppage of the mill, and that the loss of profits really 
arose from not sending down the new shaft in proper 
time, and that this arose from the delay in delivering the 
broken one to serve asa model. But it is obvious that, in 
the great multitude of cases of millers sending off broken 
shafts to third persons, by a carrier, under ordinary circum- 
stances, such consequences would not, in all probability, 
have occurred; and these special circumstances were here 
never communicated by the plaintiffs to the defendants. 

It follows, therefore, that the loss of profits here cannot 
reasonably be considered such a consequence of the breach 
of contract, as could have been fairly and reasonably con- 
templated by both the parties when they made this con- 
tract. For such loss would neither have flowed naturally 
from the breach of this contract, in the great multitude of 
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such cases occurring under ordinary circumstances, nor were 
the special circumstances, which perhaps would have made 
ita reasonable and natural consequence of such breach of 
contract, communicated to or known by the defendants. 
The judge ought therefore to have told the jury that, upon 
the facts then before them, they ought not to take the 
loss of profits into consideration at all, in estimating the 
damages. 
Rule absolute. 


Abstracts of Recent American Decisions. 


Supreme Judicial Court of Massachusetts, for Franklin, 
Hampshire and Hampden, held at Northampton, 
September Term, 1854. 


Allowance to Widow — Appeal from Decree of Judge of Probate. Pe- 
tition for leave to enter an appeal from decree of Judge of Probate, 
making the petitioner a first allowance, after the expiration of months. 
Appeal from decree making a second allowance to a widow. 

Held, (Tuomas, J.)* ‘The whole power of the Judge of Probate as to 
an allowance now depends on Stat. 1838, ch. 145; that statute does nut 
restrict him from making a second allowance, or a second grant, which 
may be treated as a part of the first allowance. 

In this case, however, the widow received the first allowance. She 
could not then appeal. Besides, here was no accident or mistake. Here 
was an election of the party to accept. Again, this petition was entered 
in the Registry of Probate ; it should have been in the clerk’s office. Pe- 
tition dismissed. 

As to the decree making a second allowance, in point of fact the 
administrator had proceeded in the settlement of the estate, and exhausted 
the personal property. ‘There can be no allowance made from the pro- 
ceeds of the real estate, because Rev. Stat. ch. 74, sect. 31, provide that 
when there is a surplus, such funds are real estate. Decree reversed. — 
Hale, pet’r ; Same, app’t. 

Burden of Proof — Evidence— Juror — Practice — Issue. Action on a 
policy of insurance against fire. The defence was, that the fire was set by 
the plaintiff, and was his own fraudulent and wilful act. The plaintiff's 
counsel contended that the defendants must satisfy the jury of this beyond 
any reasonable doubt, in order to be entitled to a verdict. ‘The court 
below instructed the jury that it would be sufficient if they, as reasonable 
men, were fully satisfied of the truth of the allegation. There was no 
evidence as to the character of the plaintiff; but the plaintiff's counsel, in 
his closing argument, alluded to matters not in evidence, for the purpose 
of impressing upon the jury the conviction that the plaintiff’s character 
was so good that he would not be likely to have committed the act 
charged. The court below instructed the jury that the plaintiff’s charac- 
ter was not necessarily involved in the issue, and that it was not necessary 








' Delivering the opinion of the Court. 
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for the defendant to prove that the plaintiff had committed any crime; it 
would be sufficient to prove that he had purposely or wantonly burnt the 
property insured, and this might have been done, the property being his 
own house, and on his own land, without committing any crime. ‘There 
was no evidence as to the character for truth of any of the defendant's 
witnesses ; but the plaintiff's counsel having stated his belief that some of 
the jury knew personally that two of these witnesses were unworthy of 
belief, the court instructed them that none of them had any right to act 
upon their private knowledge of particular facts, but if any one had such 
knowledge, he should he sworn as a witness. The verdict was for the 
plaintiff, and on exceptions it was held, (Dewey, J.) : 1. ‘That in one view 
the instruction given might be too favorable for the plaintiff, because it 
assumed that the general burden was on the defendants ; while the general 
burden was on the plaintiff, to show a loss within the policy; but that 
when an issue is raised in a civil action, it is not necessary to prove any 
matter upon that issue, beyond a reasonable doubt. ‘There is a distinction, 
in this respect, between criminal and civil cases. 2. In an action of con- 
tract, where the defence involves a charge of fraud, character is not 
brought in issue, and neither party can call witnesses to character; and in 
this case it was not necessary for the defendants to prove acrime. 3. If 
any juror has personal knowledge, he must be called as a witness. [Ex- 
ceptions overruled. — Schmidt v. New York Union Ins. Co. 

Burden of Proof — Issue — Evidence. Action on a note, alleged to 
have been given fur three hundred dollars. The note, on being produced, 
appeared to be fur ¢hee hundred dollars, and it was left to the jury to say 
whether this meant three hundred. ‘The declaration alleged that a de- 
mand was made, and the defendant contended that this being alleged, 
must be proved, but the court ruled otherwise. ‘The defendant specified 
in defence among other things that the note was given without consider- 
ation ; and a question arose as to the burden of proof. Held, (Shaw, C. J.) 
that the first two instructions were right; and as to the last, that the 
production of the note made a primdé facie case for the plaintiff, which 
would stand until drawn in question by the proof on the other side. — 
Burnham vy. Allen. 

Common Carriers — Forwarders — Contract. ‘Action against defend- 
ants as common carriers for two boxes described in the receipt. The 
receipt was as follows : 

‘* Northampton, Mass., Feb’y 27, 1851. 

*Ree'd of E. Nutting for transportation to New York, nine boxes 
planes, marked R. & F., 21 Platt street, N. Y. Four boxes planes and 
handles, marked G. F. Hewlett, 146 Bowery, N. Y. Fred. W. Clarke, 
agent.”’ 

The defendants were common carriers only to Springfield in this State : 
and there connected with other railroad lines to New York. The thirteen 
boxes were carried to Springfield and there safely delivered to the next 
company, and two of them were Jost afterwards. ‘The defendants receive 
pay only for transportation over their own line. Held, (Metcalf, J.) that 
the defendants’ obligation was to carry the boxes to Springfield, and there 
safely deliver them to be forwarded; and the law would not hold them 
responsible for the negligence of another railroad company, unless by 
Special contract; and the court did not construe the above receipt as a 
Special contract to carry them beyond Springfield. Judgment for defend- 
ants. — Nutting v. Connecticut R. R. R. Co. 

Common Seller, See Evidence. Evidence — Licensed Innkeeper. Con- 
Viction fur being a common seller. There was evidence that the defendant 
kept a public house and had an innkeeper’s sign. It was objected that 
this evidence was irrelevant. eld, (Thomas, J.) that as under the 
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statute a man may be licensed as an innkeeper, this fact is no evidence to 
show that he was a common seller. His license as an innkeeper prohibits 
him from selling liquors, and there is no presumption that he violates his 
license, but the contrary. New trial granted. — Commonwealth v. Mad- 
den. 

Confession. See Evidence. 

Contract. See Common Carriers. Sale — Fraud — Infancy. Tort, for 
conversion of acow. ‘The defendant proposed to buy a cow of the plain- 
uif; and the plaintiff during the negotiation was made drunk by an agent 
ov the defendant. A note was given for the cow, which was sued, and 
the defendant set up the plea of infancy and prevailed in that suit. The 
defendant then sold the cow. The plaintiff made a demand, and recovered 
a verdict for the value of the cow in the C.C. P. Held, (thomas, J.) 
that the facts showed that there was no valid contract of sale between the 
parties; the defendant obtained possession of the cow by fraud; the con- 
tract was voidable, with this peculiarity, that it might be avoided by either 
party. It needed a double confirmation. ‘The defendant never affirmed 
it, and so the contract never became binding; and no iitle passed by the 
original transactiun; and to this action, founded on the defendant’s ob- 
taining possession by fraud, infauey was no defence. — Walker v. Davis. 

Disturbance of Public Meeting — Indictment. Conviction under Stat. 
1849, ch. 59, for disturbing a temperance meeting. ‘There was a motion 
to quash the indictment, and also a motion in arrest of judgment, on the 
ground that the indictment charged no offence. It was contended by the 
defendants that the language of the statute is applicable only to meetings 
which are recognized by our laws as schools are— that is, meetings which 
are made necessary by the law for the exercise of the legal rights and 
duties of citizens. Held, (Shaw, C. J.) that in this Commonwealth, the 
right of the people to assemble and consult upon the common good is 
guaranteed by the Constitution; that a lawful purpose is a purpose war- 
ranted by the Constitution and laws; and the people have a right to meet 
and discuss the temperance laws, and are protected in so doing. And it 
is no objection that this construction of the statute may extend to political 
meetings, and even to amusements. Even theatres are lawful assemblies. 
And if it were held otherwise, clubs might be formed to put an entire end 
to all such meetings. — Commonwealth v. Porter. 

Evidence. See Common Seller. Burden of Proof — Common Seller. 
Conviction for being a common seller. ‘There was evidence of barrels 
being moved into defendant’s cellar, and the teamster told a witness, in 
the presence of the defendant, that the barrels contained gin. ‘To this 
evidence the defendant objected. Held, (Merrick, J.) that in relation to 
the declaration of the teamster, the ruling that this could not be considered 
by the jury, unless heard by the defendant, thereby implying that if heard 
by defendant, it might be considered as an admission, was not strictly 
correct. Not every remark made in the hearing of a defendant is admissi- 
ble in evidence. His participation in the conversation, or some other 
circumstance, calling fur comment or denial on his part, must be shown. 
New trial granted. —- Commonwealth v. Lu Hart. 

Evidence— Way. Action for damages from a defect in a road. The 
defendants offered to prove that, prior to the injury, different persons going 
over the road had met or passed others without collision or accident. The 
court below admitted the evidence to show the width of the road, and that 
it was not defective in respect to width. Held, (Shaw, C. J.) that the 
evidence was not rightly admitted, but comes within the principle of 
Collins vy. Dorchester, 6 Cush. 396, which was decided on right and sound 
ee. The verdict, which was for the defendants, was set aside. — 

‘arwick v. Pelham. 
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Abstracts of Recent American Decisions. ATT 


Evidence — Confession. Conviction for larceny. Certain confessions 
were in evidence, which were objected to on the ground that they were 
obtained by solicitations, &c. Held, (Shaw, C. J.) that any thing coming 
from a prisoner is to be watched to see that it does not come from undue 
influence. The reason is that he may be led to confess what is not true. 
It is a question for the court, in each case, to consider if the evidence is 
competent. In this case there was no promise; no offer of any advantage ; 
no threat. The prisoner was told that it would make no difference, but 
that all the proceedings would be the same. And the exceptions were 
overruled. — Commonwealth v. Morey. 

Forwarders. See Common Carriers. 

Fraud. See Contract. 

Indictment. See Disturbance of Public Meeting. 

Infancy. See Contract. 

Innkeeper licensed. See Common Seller. 

Issue. See Burden of Proof. 

Jurer. See Burden of Proof. 

Mortgage. Real action upon a mortgage with this condition : ‘* The 
condition of this obligation is such, that whereas the above named Hannah, 
(the demandant,) has this day by deed conveyed to the said Nathaniel K. 
(the tenant,) the above mentioned premises for her future maintenance and 
support; and whereas the said Nathaniel K. has at the same time recon- 
veyed the said premises to said Hannah as security for such maintenance 
and support; now if the said Nathaniel K., his heirs, &c., well and truly 
maintain the said Hannah, &c., then the above obligation shall be 
void,” &c. 

The action was brought before condition broken, for possession merely. 
The defendant contended that the above condition was in effect an agree- 
ment by the plaintiff that the defendant should remain in possession until 
condition broken; and the court, (Metcalf, J.) so held, adopting the prin- 
ciple of Clay v. Wren, 34 Maine, 187. Judgment for defendant. — Wales 
v. Mellen. 

Pauper. Action to recover for the support of a pauper. The pauper 
was furiously insane, and the plaintiffs sent her to Brattleboro’, Vermont. 
The defendants claimed that in no case could there be a revovery, under 
the statute, for expenses incurred out of the State. The plaintiffs argued 
that this was a case of urgent necessity. Held, (Shaw, C. J.) that the 
plaintiff’ had no right to send the pauper out of Massachusetts. ‘There is 
a provision by which the plaintiffs might have availed themselves of the 
State Institution at Worcester. The pauper must be kept in a situation 
to be removed. This could not be done if she was out of the State. 
Judgment for defendants. — Deerfield v. Greenfield. 

Practice. See Burden of Proof. 

Sale. See Contract, and Stat. 1852, c. 322. 

Stat. 1852, ch. 322— Liquor Law— Sale. Action to recover for 
liquors sold. The defendant sent an order for liquors to one J. F. Oreutt 
at Hartford. J. F. Oreutt had sold out to C. C. Oreutt, who filled the 
order with the assent of J. F. Orcutt, (except a slight variance in quantity,) 
and sent the liquors by a carrier to the defendant in Massachusetts, and 
sent the defendant a bill with a letter notifying him of the facts. The 
defendant, having received this bill and letter, took the liquors and paid 
the freight. The defendant contended that even if the sale was made in 
Connecticut, the plaintiff could not recover under the 19th section of the 
law of 1852; but that upon these facts the sale was in Massachusetts. 
The verdict was for the plaintiff. Held, (Shaw, C. J.) that there is 
nothing in that clause of the statute to prohibit an action for a sale of 
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Miscellaneous Intelligence. 





liquors made out of this State. On the question whether the sale was 
made in Massachusetts or Connecticut, it seemed, on the whole, more con- 
sistent to say, the course of the defendant was a waiver of the exception. 
The plaintiff undertook to execute the order as an original order to him- 
self, and the defendant with knowledge acquiesced. ‘This related back and 
made a sale in Connecticut, and the plaintiff was entitled to judgment. — 
Orcutt v. Nelson. 

Way. See Evidence. 





FAiscellancous Entelligeuce. 


Law Rerorm in Encianp. — Doubtless our readers were surprised to 
learn from the parliamentary return of the business of the Common Law 
Courts, that there has been so considerable an increase of its amount 
since the various reforms that have been effected by the Procedure Act 
and the Evidence Act. Not only have more actions been commenced, 
but more have been tried; and the most unexpected result has been ex- 
hibited of an increase in the business of the County Courts almost equal 
in amount to the increase in the Superior Courts, From this the satisfac- 
tory conclusion is to be drawn that the County Courts have not been 
flourishing at the expense of the Superior Courts; that the enormous 
business transacted there is almost a new creation—an addition to the pre- 
vious legal business of the country, produced by the facilities thus pro- 
vided for the recovery of debts and the settlement of small disputes. Again, 
it is apparent from the return that there is no truth in the current report that, 
since the reform in the Common Law Courts, they had won back again, 
by the superior facilities they now offer, the business that had been spirited 
from them by the rivalry of the County Courts. Contrary to the general 
belief, in which we shared, it now appears that the Superior Courts have 
added largely to their business, without taking from the County Courts ; 
fur the increase of the former has been attended by an increase in the lat- 
ter also. Perhaps the true explanation is, that the County Courts created 
a new business for themselves, by enabling an enormous mass of persons 
to have justice, to whom it was previously denied by its cost and hazards ; 
so now the reformed procedure of the Superior Courts has made a new 
business for them, by introducing a numerous class of cases to which jus- 
tice was previously inaccessible, because difficulties of pleading or of evi- 
dence, now removed, stood in the way and forbade access. If this be the 
right explanation, it is most encouraging to rational reformers, and it will 
be the best assurance to the profession that real reforms — practical 
measures, devised by practical men, for improving the law — will posi- 
tively promote the pecuniary interests of the lawyers. — Law ‘Times, 
Sept. 2. 

The return of the business of the Common Law Courts during the last 
three years — from which we have already gleaned a great deal of inter- 
esting information, showing what is the actual condition of the practice, 
and proving by figures which are indisputable that, so far from declining, 
it is actually increasing in quantity — supplies a few further facts that are 
worth the reader’s attention. 

The business done by the Queen’s Bench in Lanco, during the three 
years, is as fullows. In 1851, the number of cases argued was 321; in 
1852, 254; and in 1853, 210. This diminution has been in the special 
paper and in rules other than new trials; for, curiously enough, these 
have been the same in each of the three years, viz., 64, 65, and 64. The 
consequence of this is, that the Court has found it necessary to sit in banco 
fewer days out of term. In 1851, it held eleven Such sittings; in 1853, 
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Miscellaneous Intelligence. 479 


only three. In like manner the rules argued on the Crown side have de- 
clined from 115 to 69, and those in the Crown Paper from 66 to 48. 

These figures completely establish the correctness of a prophecy upon 
which we adventured when the reforms in procedure were commenced, 
that their effect would be to increase the number of actions breught, and 
of actions tried, and consequently the business of the Attorney ; but that 
it would greatly diminish the amount of business in banco, and consequent- 
ly the business of the Barrister. The facts are precisely in accordance 
with this anticipation. Almost all that mass of business transacted by 
Counsel between the commencement of an action and the trial,—the 
pleadings, special demurrers, signing of pleas, motions, which main- 
tained the Juniors, — have been swept away ; and nothing now remains for 
counsel but advising on evidence, arguing a demurrer, and the trial, in 
all of which prudent attorneys will not employ Juniors, because they can- 
not possess sufficient knowledge, and that which is of more value than 
learning, experience. Such a consequence was not difficult to be fore- 
seen ; nevertheless, so unwilling are men to look inconvenient facts in the 
face, few of the Juniors at the Bar would admit the truth of those obser- 
vations. They hoped on still; but perhaps the Parliamentary paper will 
work a conviction which cannot be entertained too soon fur their own 
future welfare. Let those who have not fortune to sustain them, or extra- 
ordinary sources for supply of business, not waste the best years of their 
lives in a pursuit which is now shown to be hopeless. — 1b., Sept. 16. 

The new Legal Year begins on Thursday next ; and the Court papers 
which will be found in another page, exhibit an unprecedented aspect. 
They have not been so brief within the memory of any living Lawyer. 
The arrears of the Common Law Courts are but 46 in all. Of these, 22 
are in the Queen’s Bench; 12 in the Common Pleas; and 12 in the Ex- 
chequer. The Queen’s Bench arrears consist of 3 new trials, 14 in the 
Special Paper, and 5 enlarged rules; those of the Common Pleas are 1 
new trial, and 5 rules in the Remanet Paper, 3 standing for judgment, and 
3 demurrers ; those of the Exchequer comprise 1 in the Peremptory Pa- 
per, 4 in the Special Paper, 3 new trials standing for judgment, and 4 for 
argument. 

It is very manifest, then, that what is called banc business — that is to 
say, that portion of litigation which consists in the forms of procedure, or 
in disputed law — has greatly diminished since procedure has been simpli- 
fied. Up to this point there must have been a steady decline in the banc 
business of the Common Law Bar, and an enormous decrease in its an- 
nual revenue from that source. Upon the juniors the Joss has fallen with 
especial severity, for the fees extinguished were chiefly those which fell to 
the lot of the juniors. In procedure, indeed, questions are now so rare, 
that the reports of an entire term do not produce half a dozen. As these, 
however, have declined, so questions of law, which come chiefly in the 
shape of motions for new trials, have increased, and will continue to do so 
with the increase of trials, which in their turn are promoted by the simpli- 
fication of the procedure. But then these do not compensate to the ju- 
nior Bar for the fees they have lost by the reforms in procedure, because, 
for such questions in law as are raised either by special case, or demurrer, 
or motion for new trial, juniors are not employed. The suitor very wise- 
ly prefers to retain the experience and knowledge of the most practised 
men. ‘Thus the leaders have Jost nothing by the recent reforms ; probably 
they have gained somewhat, and may anticipate more. 

So much for the past. But the future is not so certain. There are 
provisions in the new Procedure Act which possibly, nay probably, may pro- 
duce a considerable amount of business for the Bar. There will be fewer 
technicalities ; but there will be more need than ever for discretion, com- 
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480 Insolvents in Massachusetts. 


mon sense, and the exercise of ingenuity. 


The new processes will be 


productive of many doubts and difficulties for some time, until their forms 
and limits are settled by judicial decision ; and therefore we are inclined to 
agree with those who anticipate an increase in the business of the Common 
Law Courts.—Jb., Oct. 28. 








Name of Insolvent, 





Abbott, John EB. 

Bell, William 
Beverley, William R. 
Billings, John 
Brickett, Nathan A. 
Brigham, Hubbard H. 
Bussell, William C, 
Cook, Robert ! 

Dale, Loring C. 
Downing, Oliver H. 
Evans, John 0.2 
Faxon, Asaph 3. 
Felt, Edward J. 
Field, Eustace 

Fiint, Joseph P. 
Fuller, Charles 
Gilman, Charles E, 
Greely, Joseph 4 
Harrison, Thomas 
Haskell, George 3. 
Hepworth, George 
Hill, Joho BL 
Holbrook, Horatio N. 
Joy, Laban 

Kendrick, Thomas D. 
Knapp, Daniel F. 
Lawrence Carpet Company, 
Lyman, Theodore 
McDonough, Joseph 
eg Lawrence 
Neill, Henry 

Nye, Harrison G. O. 
Olds, Joseph 5. 
Pease, Lewis D.4 
Peirce, Cyrus 

Pue, James W.2 
Rhodes, Robert 5 
Rhodes, William K.5 
Robinson, Leonard 4 
Russell, Erastus F. et al. 
Smith, William 
Staples, Linus B, 
Stevens, Leander 
Story, Edward A, 
Tilton, Jeremiah G, 
Warfield, Lawson 
Warren, John 
Warren, John B, 
Waterman, Charles ff. 
Whittaker, Freedom 
Wilbur, Henry 8, 
Witkins, Charles 3 
Winship, Francis L. 
Woodworth, Wm. J. 
Woodworth, Wm. J, et al. 
Wright, Charles 8, 





Residence. 
Proceedings 

Boston, 

Coleraine, 17, 
Abington, es 6S, 
Lowell, es 5, 
Roxbury, - & 
Fitchburg, ss 6, 
Charlestown, as 2, 
Scituate, “ 614, 
Boston, eo 39, 
Boston, « 616, 
Newton, os RK, 
Quincy, « 1, 
Wrentham, « 10, 
ridge water, se 8620, 
Danvers, “ 68, 
Oxford, “se 31, 
Somerville, “8618, 
Roston, “ KR, 
Boston, a 4, 
Chelsea, . 
Boston, « 9, 
Quincy, = 
Medfield « wk, 
Braintree, oo = 
Boston, “ 3, 
New Braintree, = -& 
Boston, “ 613, 
Boston, <« KK, 
Boston, « 8B, 
Newton, = 9, 
Lynn, .. = 
Marion, ee 7; 
North Adana, 616, 
Lowell, . 
Lowell, sc 6233, 
Newton, °° BD, 
Dorchester, . #, 
Dorchester, e i, 
Lowell, « 616, 
Great Barrington, « 33, 
Boston, “« #, 
Uxbridge, “ 9, 
Boston, « 4K, 
Brighton, . BB, 
Cambridge, “« 63, 
Sutton, Sept. 7, 
Boston, Oct. 23, 
Lowell, s 611, 
Sandwich, “ 630, 
Malden, Aug. 31, 
Medway, Oct. 10, 
Boston, “ 3, 
Brighton, s¢ 7, 
Great Barrington, =. @ 
Great Barrington, “ 23, 
Charlestown, = 





Oct. 28, 1854, John M. Williams. 


David Aiken. 
|Welcome Young. 
Isaac S. Morse. 
|Francis Hilliard. 
Alexander H. Bullock. 
Isaac 8. Morse. 
‘Welcome Young. 
John P. Putnam. 
John P. Putoam. 

| Josiah Rutter. 
|Francis Hilliard. 
\Francia Hilliard, 
|Welcome Young. 
John G. King. 
|Alexander H. Bullock. 
Joha P. Putnam, 
John M. Williams, 
Johan P. Putnam. 
John P. Putnam. 
John P. Putnam, 
|Francis Hilliard. 
Samuel B. Noyes. 
Samuel B. Noyes, 
John P. Putnam. 
|\Charles Brimblecom. 
John P. Putnam. 
John M, Williams, 
John P. Putnam. 
Asa F. Lawrence. 
John G. King. 
Welcome Young. 
Shepard Thayer. 
isaac 8. Morse. 
Isaac S. Morse, 
Josiah Rutter. 
Samuel B. Noyes. 
Samuel B. Noyes. 
Isaac S. Morse. 
Charles N. Emerson. 
John P. Putnam. 
Alexander H. Bullock. 
John P. Putnam. 
Asa F. Lawrence, 
Asa F. Lawrence. 
T. G. Kent, 

John P. Putaam, 
Asa F. Lawrence. 
rimothy Reed. 
Josiah Rutter. 
Samuel B. Noyes. 
John M. Williams. 
Asa F. Lawrence. 
Charles N. Emerson 
Charles N. Emerson 
Asa F. Lawrence. 








1 Late firm of R. & R. Cook. 

; Evans & Pue. 

, Charles Wilkins & Co. 
Leonard Robinson & Co. 
Rhodes & Co. 


Commencement of| Name of Commissioner, 
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